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DATE OF DECISION:
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PLAT/PROJECT NAME:
PANTHER LAKE RIDGE
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LANDOWNER:

Cimmaron West LLC
APPELLANT:

Three Lakes Neighbors for Responsible Growth

RESPONDENT:

Department of Planning and Development Services

FILE NO.:

04 112029
TYPE OF REQUEST:
A 32-lot subdivision of approximately 107.5 acres utilizing the Rural Cluster Subdivision provision within the Snohomish County Code (SCC 30.41C)
DECISION (SUMMARY):
The request is APPROVED for 30 lots on the eastern ridge, subject to approval of a new site plan showing additional landscaping and buffering.
BASIC INFORMATION

GENERAL LOCATION:
The southwest corner of the property is located at the north end of 151st Avenue SE, approximately one-half mile north of Three Lakes Road.  The southeast property corner is one-half mile north and quarter-mile west of 163rd Avenue SE and Three Lake Road
WHEREAS, by Order dated June 28, 2006 the Snohomish County Council remanded this matter to the Hearing Examiner to “conduct a full and detailed analysis of all appropriate sites for building lots on the subject property pursuant to SCC 30.41C.200(15), and issue a new decision which includes a complete and detailed analysis of all building sites on the property and determines whether it is feasible for lots to be placed at sites other than on a ridge line or other prominent topographic features visible to adjacent and vicinity properties.” (See Council Motion No. 62-282, Exhibit 233); and

WHEREAS, this was the main issue to be considered as shown by the Council’s verbatim statements reflected in a memorandum by Beverly Setzer who transcribed the Council’s deliberations and decision in Exhibit 236; and

WHEREAS, the exhibits submitted on appeal to the County Council consist of Exhibits 219-234 under the list of exhibits and witnesses; and

WHEREAS, the Examiner conducted a public hearing on the remand from the Council on September 19, 2006 which commenced at 10:00 a.m. and closed at 4:30 p.m.  Subsequent exhibits were filed consisting of Exhibits 235-263 and which are summarized as follows:

1.
Ms. Jennifer Dold, attorney for the appellants, initially raised an issue regarding the earlier decision eliminating lots 30 and 31 and the fact that no new plat was filed, and made a motion to that affect.  The Examiner indicated that he would rule on those motions at the time of the decision.

2.
Mr. Thomas Adams, representing the applicant appeared, and referred to letters received regarding the effect upon the visibility to other owners adjacent to the west ridge of the property.  (This is contrasted with the present proposal to build on the east ridge of the property.)
He stated that Mr. Neil Latta, a consultant with Web Engineers, had been hired to go find other building sites and no limitations were put on him, or where to look.  He stated that there are 107 acres and that 28 are used with approximately 71 percent of the site being preserved in open space.  He referred to Chapter 30.41C.200(13) SCC regarding the requirement of the protection and preservation of the natural features of the site.

He submitted Exhibit 261 which is a summary of the applicant’s exhibits and reports.

3.
Mr. Latta, stated by way of background, that one-third of their clients which handled land use matters, were government and Indian tribes, which are all now dealing more and more with rural cluster subdivisions.  

He stated that he had visited the property twice and attempted to obtain as much information regarding topography of the site, and referred to Exhibit 261.  He stated that there are lows and highs on the property and that the power line follows the west side of the east ridge.  He stated that there are pictures which were taken August 24, 2006 which look down through the draw to the western ridge.  He stated that another picture was taken at the northwest corner.  He indicated that the power line easement is 300 feet wide and that picture 3 shows the home looking to the west.  He stated that picture 4 shows trees on the west side of the eastern ridge, that picture 5 shows views to the west which are visible to the people of Snohomish, and he stated that picture 6 shows the area to the southwest and is taken from off of their property.  He indicated that picture 7 shows Pilchuck to west of the property, and indicated that the west ridge is visible to adjacent properties.  (See Exhibit 261 which has the exhibit numbers referred to.)

Again, in referring to Exhibit 261, he stated that in Exhibit 2 therein, the dark blue color shows the wetlands, and the green shows the stream and high areas.  He stated that the areas shown in blue are not available for development.  He indicated that Exhibit 7 also shows undevelopable area as the BPA power line.

He indicated that Exhibit 4 shows Health District limitations on areas, but doesn’t show support for septic systems, versus the east ridge, that does.

Referring to Exhibit 261, he indicated that Exhibit 5 shows that the arch area in between is not good for septic systems; another word for drainfield disposal.  He stated that an area is left on the east and southwest part of the property.  He indicated that Exhibit 6 shows that both the east and west ridges are available for development.  He stated that Exhibit 7 shows the east and west ridge in purple, with the area in between being undevelopable.

He summarized by stating that the 300 foot power line is not available for lots, and the area in between is not available, and stated that there are no sites that are on the property that are not visible to surrounding areas, he supported these conclusions by referring to the contours shown in Exhibit 261.
4.
In answering questions, he stated that the first time he was on the site was approximately three hours, and the second time was approximately 4-6 hours.

5.
Mr. Paul MacCready, PDS, stated that the staff did not have any objection to the information submitted and did not desire to ask further questions.

6.
Ms. Dold referred to Chapter 30.41C.200(13) SCC and stated that this Section also required that the rural area be protected.  

In response to her questions, it was indicated that the triangle area north of Wetland 1 is where Lot 31 is and there are present buildable alternative areas.

7.
Mr. Greso appeared and stated that he had viewed the site on September 1, 2006.

8.
Ms. Setzer appeared and referred to Exhibit 202, which is a guide to BPA allowed uses under the lines.  She also referred to Exhibit 254 and stated that it shows other lots.  She indicated that the planners had said that a 75 foot buffer is not needed between clusters.  She indicated that several residences can see the property on the eastern ridge.

9.
At this point, no one else appeared that wished to speak.

10.
In summation, Mr. Adams stated that all of the buildable properties are on ridge lines and that there is approximately a 10-20 foot difference only between the east and the west ridge lines, with the east being a little higher.  He stated that the people on the west have concerns with building on the western ridge line.  He indicated that the three properties, the eastern and western line and the purple triangle are the only building areas on the property.  (Exhibit 7 in Exhibit 261).

He stated that of the three areas, the east is the area to build on that would have the least affect.  He concluded by stating that if there is no other availability, that visibility is not an issue.

11.
Ms. Dold, stated that there are other buildable sites where she referred to and read all of Chapter 30.41C.200(13) SCC.  She stated that all standards must be considered and all sections must be considered.  She concluded that there are other areas to build on the site and again reiterated that Lots 30 and 31 could be left off of the development.

NOTE:
The above information reflects the information submitted to the Examiner summarizing the statements that were made at the hearing.  However, for a full and complete record, verbatim audio tapes of the hearing are available in the Office of the Hearing Examiner.

FINDINGS, CONCLUSION & DECISION
1.
The three buildable areas on the property are the east ridge, the west ridge which is the southwest corner, and the triangle north of Wetland 1.  These are best depicted on Exhibit 7, which gives a bird’s-eye view of the whole area, in the overall exhibit submitted as Exhibit 261.  These areas are shown in purple.  The rest of the land is power line easement and wetlands and streams, and are depicted by the pink and blue areas.  The contour lines are also clearly shown here.
2.
All of these buildable areas, while separated, are at approximately the same height as depicted by the contour lines, so all three areas can be identified as ridge lines and other prominent topographic features visible to adjacent properties.  It is undisputed that the areas in between are natural features of the site and open space and will not provide for easy development such as septics and roads to connect the properties, since there are generally none there now.  (See report on alternative sites, Exhibit 255.)
3.
The two main areas of law to be considered here, are referred to specifically by statute, and are sections Chapter 30.41C.200(13) & (15) SCC.  They are set forth as follows:

“(13)
 The rural cluster subdivision or short subdivision shall be designed, to the greatest extent possible, to configure the residential lots in accordance with the natural features of the site and minimize topographic alteration, to maintain rural character, and to maximize the visibility of the open space tracts from adjoining collector roads, arterials, or state and federal highways; public health;
…

  (15)  Each cluster of lots within the subdivision or short subdivision shall be located near the interior of the site, if feasible, and also located where the cluster and/or the building sites are within existing forested areas of the site; except individual clusters shall be sited as far as possible from adjacent natural resource lands as permitted in chapters 30.32A - 30.32C SCC.  Individual clusters shall not be located on ridgelines and other prominent topographic features visible to adjacent and vicinity properties when other locations are available;”
4.
These areas are all visible from adjacent properties as noted by those persons representing the Three Lakes Neighborhood for Responsible Growth (TLNRG) and those persons residing to the west of the western ridge who have submitted letters in opposition.

One of the letters which typically sets forth their concerns, is the letter from Alma Repp which is shown as Exhibit H of Exhibit 261.  It is also shown as Exhibit 240.


Therefore it would seem that no matter where the building takes place, views from adjacent properties, whether from the east or the west would be affected.

5.
The only way no one would be affected is that there be no building of any kind on the buildable areas.

6.
However, under the existing law, if building was done as presently allowed, and not utilizing the rural cluster subdivision laws under Chapter 30.41C SCC, the applicant could still put at least 17 lots anywhere he wanted on the property without violating any provisions of the law, including the ridge lines.
7.
The Council asked the Examiner to set forth the areas which could be built upon.  Unfortunately, the areas that could be built upon are all ridge lines.  However, the Council has indicated that some building should be allowed and has not provided an option for denial of the whole request, nor is there any standard or direction of any limitation for what percentage could or should be allowed.  The only limitations are whether or not the building would cause some adverse effects upon the area, such as the denial of Lots 31 and 32, in the previous decision.  

While the Examiner recognizes the general theory that the general provisions must yield to specific provisions; in a special situation such as this.  However, the Examiner must also look at the purposes set forth in Chapter 30.41C.010 for the overall intent, in order to allow the design standards of Chapter 30.41C.200 to be reasonably applied in accordance with the decision of the Council.  i.e.:  All sections of the law must be read together to meet the overall goals.
8.
The key word in the statutes, and in the decision, and in the motion and decision of the Council, is the use of the word “feasible”.  Chapter 30.41C.200(15) SCC indicates that there is no intent to completely deny building on the ridge lines.  It provides that they shall be located near the interior of the site, “if feasible” and shall not be on the ridge line subject to view “when other locations are available.”  The Council, in its interpretation and motion to the Examiner has incorporated an interpretation of these sections and provided that “In order to reach the density allowed, any remaining building sites may be considered for placement along the ridgeline or other locations that may have topographic features that are visible from adjacent and vicinity properties.”
9.
It is to be noted that PDS, is the party to whom deference is to be given as one charged with the interpretations of the law.  PDS has not, after reviewing the new evidence, changed from their original recommendation of approval.  (See Exhibit 257)
CONCLUSIONS
1.
In this instance, the only buildable properties are all on ridge lines of approximately the same height and are visible from other properties on both the east and the west.  The dilemma then is whether to grant the building of lots on all of these areas, or deny completely any building, or allow building to be done which meets the purposes of the law, while at the same time, providing protection of adjacent properties, and preservation of existing amenities.
2.
It should be noted that if lots were built on more than one site it would require disruption and disturbance of the open spaces that contain wetlands, and the addition of roads and septic systems and would adversely affect even more properties, while going against one of the main purposes of the law, which is to preserve open space and natural features.

3.
Upon a review once again, it would appear to the Examiner that the lots on the larger ridge line, i.e. the ridge line to the east, is probably best to build upon, and would provide the minimum amount of disturbance to the property and the surrounding areas.  To some extent, any adverse effects from views can be mitigated by the planting of trees and other landscaping, and retain as much as possible of that which is there.

4.
In responding to the motions of Ms. Dold, the original plat approval still stands and the last decision of the Examiner eliminating Lots 30 and 31 still stands, not having been appealed.

5.
The Examiner has been instructed to issue a new decision after a complete and detailed analysis of all of building sites on the property and determine whether it is feasible for lots to be placed at sites other than on ridge lines from this unique set of facts.  The Examiner must conclude that it is not feasible.
6.
While the Examiner must compliment those homeowners appearing in opposition, insufficient evidence was submitted to justify complete denial of the proposed project.

7.
This is a unique situation where the facts show that all buildable areas are on ridge lines, and have basically the same heights, as shown by the contour lines; thereby having the same potential effect on other areas of the property, no matter where they are located.
8.
A review again of the general purposes indicates that with additional conditions of adding or replanting trees and buffering, the general and specific sections of the Statute can be harmonized and met.
9.
Therefore, a special Examiners Condition has been added to bring this about and which is as follows:

EXAMINER’S CONDITION:

10.
The applicant shall submit a new site plan to the Department of Planning and Development Services, for review by all parties, showing trees and buffering which can be added or preserved that will protect the surrounding properties and preserve the area.

DECISION:

The request, as submitted and approved on March 8, 2006 (Exhibit 206), with the same conditions, is hereby APPROVED; as long as the applicant also complies with the additional Examiner’s Condition set forth in Conclusion No. 10, above.
Decision issued October 13, 2006.


_______________________________


Robert J. Backstein, Hearing Examiner

EXPLANATION OF RECONSIDERATION AND APPEAL PROCEDURES

The decision of the Hearing Examiner is final and conclusive with right of appeal to the County Council.  However, reconsideration by the Examiner may also be sought by one or more parties of record.  The following paragraphs summarize the reconsideration and appeal processes.  For more information about reconsideration and appeal procedures, please see Chapter 30.72 SCC and the respective Examiner and Council Rules of Procedure.

Reconsideration

Any party of record may request reconsideration by the Examiner.  A petition for reconsideration must be filed in writing with the Office of the Hearing Examiner, 2nd Floor, County Administration-East Building, 3000 Rockefeller Avenue, Everett, Washington, (Mailing Address:  M/S #405, 3000 Rockefeller Avenue, Everett WA  98201) on or before October 23, 2006.  There is no fee for filing a petition for reconsideration.  “The petitioner for reconsideration shall mail or otherwise provide a copy of the petition for reconsideration to all parties of record on the date of filing.”  [SCC 30.72.065]
A petition for reconsideration does not have to be in a special form but must:  contain the name, mailing address and daytime telephone number of the petitioner, together with the signature of the petitioner or of the petitioner’s attorney, if any; identify the specific findings, conclusions, actions and/or conditions for which reconsideration is requested; state the relief requested; and, where applicable, identify the specific nature of any newly discovered evidence and/or changes proposed by the applicant.

The grounds for seeking reconsideration are limited to the following:

(a)
The Hearing Examiner exceeded the Hearing Examiner’s jurisdiction;

(b)
The Hearing Examiner failed to follow the applicable procedure in reaching the Hearing Examiner’s decision;

(c)
The Hearing Examiner committed an error of law;

(d)
The Hearing Examiner’s findings, conclusions and/or conditions are not supported by the record;

(e)
New evidence which could not reasonably have been produced and which is material to the decision is discovered; or

(f)
The applicant proposed changes to the application in response to deficiencies identified in the decision.

Petitions for reconsideration will be processed and considered by the Hearing Examiner pursuant to the provisions of SCC 30.72.065.  Please include the County file number in any correspondence regarding this case. 

Appeal

An appeal to the County Council may be filed by any aggrieved party of record.  Where the reconsideration process of SCC 30.72.065 has been invoked, no appeal may be filed until the reconsideration petition has been disposed of by the hearing examiner.  An aggrieved party need not file a petition for reconsideration but may file an appeal directly to the County Council.  If a petition for reconsideration is filed, issues subsequently raised by that party on appeal to the County Council shall be limited to those issues raised in the petition for reconsideration.  Appeals shall be addressed to the Snohomish County Council but shall be filed in writing with the Department of Planning and Development Services, 2nd Floor, County Administration-East Building, 3000 Rockefeller Avenue, Everett, Washington (Mailing address:  M/S #604, 3000 Rockefeller Avenue, Everett, WA  98201) on or before October 27, 2006 and shall be accompanied by a filing fee in the amount of five hundred dollars ($500.00); PROVIDED, that the filing fee shall not be charged to a department of the County or to other than the first appellant; and PROVIDED FURTHER, that the filing fee shall be refunded in any case where an appeal is dismissed without hearing because of untimely filing, lack of standing, lack of jurisdiction or other procedural defect.  [SCC 30.72.070]

An appeal must contain the following items in order to be complete:  a detailed statement of the grounds for appeal; a detailed statement of the facts upon which the appeal is based, including citations to specific Hearing Examiner findings, conclusions, exhibits or oral testimony; written arguments in support of the appeal; the name, mailing address and daytime telephone number of each appellant, together with the signature of at least one of the appellants or of the attorney for the appellant(s), if any; the name, mailing address, daytime telephone number and signature of the appellant’s agent or representative, if any; and the required filing fee.

The grounds for filing an appeal shall be limited to the following:

(a)
The decision exceeded the Hearing Examiner’s jurisdiction;

(b)
The Hearing Examiner failed to follow the applicable procedure in reaching his decision;

(c)
The Hearing Examiner committed an error of law; or

(d)
The Hearing Examiner’s findings, conclusions and/or conditions are not supported by substantial evidence in the record.  [SCC 30.72.080]

Appeals will be processed and considered by the County Council pursuant to the provisions of Chapter 30.72 SCC.  Please include the County file number in any correspondence regarding the case.

Staff Distribution:

Department of Planning and Development Services:  Paul MacCready/Andrew Smith
The following statement is provided pursuant to RCW 36.70B.130:  “Affected property owners may request a change in valuation for property tax purposes notwithstanding any program of revaluation.”  A copy of this Decision is being provided to the Snohomish County Assessor as required by RCW 36.70B.130.
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