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Dear Mr. Backstein,

I amcounselforCimarron West (CW), the Applicant. Thefollowingcomments

are offered in response to the Petition for Reconsideration filed by Beverly Setzer on

behalf of Three Lakes Neighbors for Responsible Growth (TLNRG). The issues raised

by TLNRG and the fact that there has been multiple hearings on this development

require that the Applicant fully address each issue so that a final resolution may be

had.

First, it is entirely improper for TLNRG to include and incorporate by reference

her petition for reconsideration filed February 7, 2005. That petition pertained to the

first decision that Mr. Donahue issued on January 26, 2005 and as the current decision

recites, "this Examiner reaffirmed all of the decisions after reconsideration on May 26,

2005." Indeed, the Examiner found in that May 26, 2005 decision that" there were no

errors in the decisions of the Deputy Hearing Examiner of either the RCS or the SEPA

appea1." (Exhibit183). TLNRGmay notfile a petition for reconsideration of the denial
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of the same petition, which is precisely what they have done. If they disagreed with

. the Examiner's May 26, 2005 reaffirmation of the decision, their remedy was to file an

appeal with the County Council. They did not.

SCC 30.72.065(5) provides 11 A decision which has been subjected to the

reconsideration process shall not again be subject to reconsideration; provided that a

decision which has been revised on reconsideration from any form of denial to any

form of approval with preconditions and/ or conditions shall be subject to

reconsideration."l The January 26, 2005 decision was not revised from a denial to an

approval and no party appealed that decision? Therefore, the issues raised in the

previous petition for reconsideration are not properly before the Examiner and are

barred by resjudicata.

In Detray v. City of Olympia, 121 Wn.App. 777,90 P.3d 1116 (2004) a developer

sought two conditional use permits (CUP) for a new mobile home park. ld. at 779.

Following SEPA review, the City of Olympia imposed conditions and issued a

Mitigated Determination of Non-Significance (MDNS). ld. DeTray appealed the

MDNS to the Hearing Examiner who consolidated the appeal with the hearing on the

CUP's. The Examiner granted the CUP subject to conditions and affirmed the MDNS

lsee 30.72.060(5) provides that "Reconsideration of the hearing examiner's decision may be
requested only in accordance with see 30.72.065."

2TLNRG's prior petition for reconsideration cites the findings and conclusions from the January 26,
2005 decision. This highlights the fact that they are seeking reconsideration on a decision that has already
been subject to reconsideration.
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(the 2001 CUP). ld. at 780. DeTray appealed the Examiner's decision to the County

Council, but withdrew the appeal one month later. ld.

Four months later, DeTray filed a modification of his previous application. The

City issued an amended MDNS which was not appealed by DeTray. ld. at 781. The

Examiner granted the amended CUP and incorporated all the conditions from the

previous 2001CUP decision. DeTray appealed this decision to the County Council and

"reiterated many of the same challenges he had previously raised in his abandoned

appeal from the hearing examiner's July 6, 2001 decision and 2001 CUP conditions."

ld. at 783. The City Council affirmed the hearing examiner's decision because" the

hearing examiner's incorporation of his July 6, 2001 CUP decision and conditions into

the amended 2002 CUP did not allow DeTray to 'reach back' to challenge the 2001 CUP

conditions, which he had failed to appeal." ld.

The Court of Appeals affirmed the Council. fd at 792. The Court found that res

judicata barred resurrecting the abandoned challenge in an appeal from an amended

CUP, which incorporated the unappealed conditions. In this case, neither TLNRG nor

any other party of record appealed the January 26, 2005 decision and did not appeal

the May 26, 2005 order reaffirming that decision. Therefore, the issues decided in those

decisions are verities and cannot be challenged either on reconsideration or in a

subsequent appeal. Only the supplemental findings and conclusions contained in the

March 14,2006 decision are subject to a petition for reconsideration or appeal.

Therefore, the only issue that is before the Examiner is that issue identified by
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the Examiner in Supplemental Findings 2 and 33:

Mr. Donahue, however, denied the plat for basically one reason:
Conclusion 1 which states as follows 'Since it has been found above that it

has not been demonstrably shown that the proposed RCS cluster on the
eastern ridge would not be visible, under SCC 30.41C200(15), the RCS
must be revised to relocate as many of the RCS lots as possible to the
available alternative area discussed above. Pending that revision, the
application cannot be found to be in conformity with the RCS standards
and must be denied.'

(March 14,2006 Decision, page 2). TLNRG did not challenge this finding. Nor did

TLNRG challenge Supplemental Finding 2, which states:

It is to be noted that all requirements were met when Examiner Donahue
first issued his opinion and those findings and conclusions pertaining to
the initial plat and to the environmental evaluation have not changed and
remain the same.

Id. Considering that Findings 2 and 3 are not challenged here, TLNRG's challenge to

Supplemental Finding 5 and Conclusions 2 and 44misses the entire point of Finding

5: that the issue remaining before the Examiner is narrowly confined to whether the

revision addresses the reason for denial by Mr. Donahue. Supplemental Finding 5

summarizes the issue. Mr. Donahue has already concluded that the proposal complies

with the SCC, except for the narrow issue of whether there was an alternative area to

3The Examiner also noted in unchallenged Conclusion 6: liThe decision was rendered on the simple
issues left for determination." Thus, nothing about the January 26, 2005 decision by Mr. Donahue, other than
the specific issues cited herein, were before the Examiner.

4TLNRG's challenge to Conclusions 5, 7, and 10 are general challenges to the legal conclusions by
the Examiner that the development complies with the Code. The substance of TLNRG's challenges is to the
Findings of Fact, which CW addresses herein. Therefore, CW will not provide extensive argument regarding
the challenges to the Conclusions.
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place homes on that was not on the ridgeline. That was the sole purpose of the

December rt hearing and the only issue left for the Examiner to decide. Indeed, Mr.

Donahue himself wrote:

The evidence in the record is not persuasive that the east ridgeline would
not be visible to neighboring and nearby properties, and since visibility
therefore must be thought likely, the issue of 'other locations [being]
available' must be addressed.

(Exhibit ISO,Finding 7(A)).

TLNRG has mischaracterized Mr. Donahue's decision regarding other available

areas. Mr. Donahue did not find that there were "numerous 'other locations'

,available' on-site." He specifically concluded, as the Examiner noted unchallenged

Finding of Fact 3 that" the RCS must be revised to relocate as many of the RCS lots as

possible to the available alternative area discussed above." (Exhibit ISO, page 12)

(Emphasis added). The" alterative area" was described by Mr. Donahue as "The area

west of the powerline corridor between the corridor and Wetland E" No other

locations were identified.5

The alternative area was studied and probed by competent experts. The

evidence presented by Mitchell Septic, Wetland Resources, and the letter from Bruce

Straughn were not refuted by TLNRG by competent expert testimony. At no point in

these proceedings has TLNRG responded with competent expert testimony refuting

5Certainly, if other areas were indeed available, CW would explore those options rather than accept
the Examiner's condition to remove lots 30 and 31. CW is not doing so because there are no other areas.
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the findings that the soils within the alleged alternative area are not available. It is well

settled law that generalized complaints from displeased citizens are legally insufficient

to rebut competent expert testimony. MaranathaMining, Inc. v. PierceCounty, 69

Wn.App. 795,804,801 P.2d 985 (1990). Moreover, Ms. Setzer's statement that Mr.

Straughn told her that his decision was "based on this map and that his decision could

be changed based on new information" is a blatant mischaracterization of the record.

Mr. Straughn's July 12, 2005 letter to Tim Albers expressly states: "1 have received a

copy of the letter dated July 11, 2005 in which David Mitchell describes the findings of

our site visit on July 8, 2005. I concur with the statements and conclusions Mr.

Mitchell makes concerning the inadequacy of the area for onsite sewage disposal."

(Emphasis added).

Additionally, TLNRG has mischaracterized the code with respect to the

required buffers. An average 75' buffer is required between clusters - Ms. Setzer

knows this full well as she argued that issue extensively with respect to lots 29, 30, and

31. See SCC Table 30.41c.210(1). She cannot argue for the buffer in one area and

conveniently argue against it in another.

Not only is the record clear that the soils in the alternative area are not adequate

for on-site septic, but it is also clear that septic systems may not be placed in the BPA

easement or have transport lines running to the east of the easement. The RCS code

does not provide for community septic systems. WAC 246-272-09501 provides:

(4) Persons shall design and/ or install disposal components only where:
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(a) The slope is less than forty-five percent (twenty-four degrees);
(b) The area is not subject to:

(i) Encroachment by buildings or construction such as placement
of swimming pools, power poles and underground utilities;
(ii) Cover by impervious material;
(iii) Vehicular traffic; or
(iv) Other activities adversely affecting the soil or the
performance of the OSS.

(Emphasis added). The BPA easement obviously has power poles and it is well

documented that the easement language gives the BPA the right to remove danger

trees and patrol the easement, which would mean tree removal trucks, machinery, and

maintenance vehicles. A community septic system is not permitted due to the soils,

the BPA easement, and the code. TLNRG has offered no testimony from any Health

District Official, no septic design engineer, or any other expert stating that such a

system is feasible. Again, it is only TLNRG's general disagreement with the project

that is being advanced rather than competent expert testimony.

Mr. Donahue did not identify the "triangle of land" as an "alternative area."

There is no evidence in the record that it is available. Moreover, the Health District

found that there is a lack of adequate soils in that area to build and the buffer

requirements, coupled with meandering a road and placing a cul-de-sac, leaves no

room for a house with a septic tank and septic drain field even if the soils were

adequate.

Mr. Donahue did not identify the western ridgeline as being an "alternative

area" either. In fact, he found that the two ridgelines are "roughly paralleL" (Finding

----
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of Fact 2(A), Exhibit 150). TLNRG's argument that there's no evidence that" this ridge

. is visible" is ironic in that it is the same argument that was advanced by CW and

rejected by both Mr. Donahue and this Examiner.

Mr. Donahue's reasoning for ordering as many homes as possible to the

alternative area was because CW was unable to prove that the homes would not be

visible on the eastern ridgeline. CW expressly argued in its January, 2005 Petition for

Reconsideration that there was not sufficient evidence to show the homes would be

visible and that it could not prove a negative. (Exhibit 152, pages 5-8). This Examiner

rejected that argument in affirming Mr. Donahue's decision. TLNRG now makes the

same argument for building on the western ridge that Mr. Donahue rejected on the

eastern ridge. The Examiner should reject that argument.

Findings 8 and 9 are correct in and of themselves and TLNRG's objection to

them is for no other purpose than to attempt to cast the Examiner's findings in a bad

light. Much like Finding 5, Findings 8 and 9 are general and summary findings.

Specifically, Finding 8 is not contrary to any finding by Mr. Donahue regarding

visibility. Furthermore, TLNRG again mischaracterizes the record. There was not

abundant evidence of visibility, but rather a lack of evidence of non-visibility.6

Nothing in Finding 8 is inconsistent with the record.

6TLNRG's argument here illustrates its opportunistic and hypocritical argument strategy. It argues
that a lack of evidence of invisibility with regard to the eastern ridge is cause to bar development there, while
the same lack of evidence as to the western ridge is cause to place development there. The Examiner can
draw his own conclusions with regard to the purpose of arguing in this manner.
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Finding 9 relates to the entire purpose of the December 1 hearing. As

. previously discussed above, the issue under review, as stated by Mr. Donahue, is: due

to the "likely" visibility of homes on the eastern ridge, "the issue of 'other locations

[being] available' must be addressed." (Exhibit 150, Finding 7(A». It follows that if

there are no other locations available, as has been conclusively demonstrated by

uncontroverted expert testimony, then whether homes are visible or not is not

"critical" because it would not bar the development.

Because homes on the ridge may be visible, CW must plant a "sight obscuring

buffer" where one does not exist. TLNRG's petition on this issue in challenging

Conclusion 4 argues in absolutes that the code does not provide for. SCC 30.41C200(2)

states:

The transition from any proposed residences within the rural cluster
subdivision or short subdivision to uses on adjoining property or adjoining
public roadways classified as an arterial (any type) or a non-arterial
collector, according to the Snohomish County Arterial Plan and the EDDS,
shall be provided with a sight obscuring buffer of native vegetation, or
where no native vegetation exists, landscape screening comprised of fast
growing, low maintenance, native trees and shrubs in accordance with the
requirements of SCC Table 30.41C210(1).

The code provides for reliance upon the native vegetation first, and where there is

none, for" fast growing...native trees and shrubs..." While" fast growing" is undefined,

the code clearly provides for a period in which new vegetation would grow into a

sight-obscuring buffer. TLNRG's reading of the code eliminates this growth period.

While it will of course take time for plants and trees to grow into the sight-obscuring



buffer transition required by the code, there is nothing in the code that states a

. developer must plant 100' tall trees at the outset to provide the buffer.7

That the sight obscuring buffer required by SCC 30.4lC2l0(1) does not require
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latter section states: "Individual clusters shall not be located on ridgelines and other

prominent topographical features visible to adjacent and vicinity properties when

other locations are available." The Code clearly contemplates that where other

locations are not available, clusters maybe placed on ridglines visible to other property

owners. Reading this section of the code with the language that a buffer must be" sight

obscuring" brings one to the conclusion that" sight obscuring" does not mean

"invisible." TLNRG argues for invisibility, which is not what the code requires.

TLNRG's petition for reconsideration is a re-argument of the same issues that

were brought before the Examiner during the hearing and should therefore be rejected

as such. TLNRG's inclusion of its previous petition for reconsideration of Mr.

Donahue's decision is not properly before the Examiner because the Examiner has

previously ruled on it and TLNRG did not appeal the Examiner's decision, barring

them from attempting to revive it.

Mr. Donahue denied CW's application because there was a lack of evidence that

7TLNRG's argument relies upon trees never growing: "6 foot tall trees would come up at least 44
feet short of being sight-obscuring." Certainly, the type of trees that do obscure the other houses on the ridge
that TLNRG can be planted in appropriate areas to do the same job for those areas that require more
vegetation.
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the homes on the eastern ridge would not be visible, and therefore, the issue of an

alternative area had to be addressed. CW has addressed this issue with competent and

uncontroverted expert testimony concluding that the area is not available. As such,

homes are permitted on the eastern ridge, even if visible. The Code requires CW to

plant native vegetation that will grow into a sight obscuring buffer, which is what it

will do. All the facts about this development have been thoroughly studied and

presented. The record is clear. The Panther Lake Ridge proposal complies with the

RCS requirements and should therefore be approved subject to the conditions outlined

by the Examiner.
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cc: Cimarron West, LLC

Jennifer Dold
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