BEFORE THE SNOHOMISH COUNTY

 HEARING EXAMINER

PETITION FOR RECONSIDERATION 

OF THE HEARING EXAMINER’S

DECISION DATED OCTOBER13, 2006
PANTHER LAKE RIDGE

FILE NO.:  04 112029

I.  PETITIONER

Three Lakes Neighbors for Responsible Growth (“TLNRG”) herein requests partial reconsideration of the Decision of the Snohomish County Hearing Examiner dated October 13, 2006.  In particular, TLNRG requests reconsideration of  Findings 1, 2, 4, 6, 7, 8, and 9, Conclusions 1, 2, 3, 5, 7, and 8; and the Examiner’s decision.  There is also a factual error in the summary.  The summary says “The request is approved for 30 lots on the eastern ridge…”  Actually, 29 lots are on the eastern ridge while Lot 32 - which is the thirtieth lot - is actually on the west.  The bases for this Petition for Reconsideration include:  the Examiner exceeded his jurisdiction; the Examiner committed an error of law and/or misinterpreted provisions of the Snohomish County Code (“SCC”); and the Examiner’s Findings, Conclusions, and Decision are not supported by the record.  See SCC 2.02.170.

 The project file number for Panther Lake Ridge is 04-112029-SD. The contact person for TLNRG is Beverly Setzer, PO Box 2437, Snohomish, WA 98291-2437, (206) 794-0089.
TLNRG is represented by Bricklin, Newman Dold, LLP and Jennifer A. Dold, 1001 Fourth Ave. Ste.3303, Seattle, WA 98154, telephone (206) 264-8600, facsimile (206) 264-9300.

Finding 1
Finding 1 is not supported by the record in that it omits buildable area between Wetland ”F” and the BPA easement.  While it is true there are wetlands interspersed in this area, there are buildable areas in between.  This area is not all wetlands and streams.  The overlay maps in exhibit 250 submitted by the applicant show much of this area as unsuitable for septic, but this must not be confused with unbuildable or with wetlands.   The septic systems might have to be located elsewhere but this is entirely feasible through the use of effluent transport lines and is common in Snohomish County according to the testimony of Steve Greso, Licensed Onsite Sewage Disposal Designer at the September 19, 2006 hearing.    Effluent transport lines could be run under the BPA easement to the east, a use commonly allowed by BPA in Snohomish County according to the testimony of Steve Greso (see ex. 202), to the north or to the west.  This applicant has shown great creativity when desired as demonstrated by the incredible shape of Lot 32 with all its twists and turns.  If they actually wanted to build in the area between Wetland “F” and the BPA easement, they would find a way to make it work.  Because of visibility issues with the eastern ridgeline and the code requirements of 30.41C.200(15) mandating the use of other available land, these alternative septic options must be pursued in order to fulfill the code requirements. 
This area is separated from the eastern ridge by a part of Wetland “A” for much of the length of the property.  Consulting exhibit 250, sheet 3, it is not a ridgeline or a prominent topographical feature by any stretch of the imagination, despite the applicant’s claim to the contrary, therefore this area should not be omitted from consideration. 

These maps also show a 75 foot buffer between clusters running the length of the western side of the BPA easement even though this buffer is unnecessary.  David Radabaugh testified at the December 1, 2005 hearing that the BPA easement itself fulfills the requirement for a buffer between clusters.  This buffer is there only as an effort to make possible buildable areas look smaller.
This area between the BPA easement and Wetland “F” was correctly mentioned by Deputy Examiner Peter Donahue as a potential area for building lots in his January 26, 2005 Decision under Finding 7C.  
Finding 2

Finding 2 is not supported by the record.  The Examiner states “All of these buildable areas, while separated, are at approximately the same height….”  They are not at the same height.  The contour lines clearly show that the eastern ridge (elevation 570) is fifty feet higher than the western ridge (elevation 520), and the “triangle” is 60-70 feet lower than the eastern ridge.  (see ex. 250, 3)  Consider that an elevation difference of only 30 feet can allow a two-story house to be seen or not seen.  The proposed rural cluster is situated on the highest, most topographically prominent ridgeline on the property and this is not allowed in the code when other locations are available.  (see SCC 30.41C.200(15)

Other even more important elevation differences are the differences in elevation between potential building sites on the property and the adjacent and vicinity properties.  These elevation differences appear to have been ignored in this Decision yet they have a huge effect on visibility.  The difference in elevation between the top of the eastern ridge and 163rd Ave SE at the proposed access road to the development is 100 feet.  Contrast this with the western Lot 32 area which has no elevation change at all on part of the south and only 10-20 feet of difference to the south and west between the applicant’s property and the adjacent properties. (See ex. 250, 3)  These elevation differences make the difference between effective sight buffers and non-effective sight buffers such as those proposed 80-100 feet downhill from building sites on lots 5-9 and 23-29.

The triangle of land north of Wetland ”I” is not either a ridge or a prominent topographic feature meaning that it can be buildable even if it is visible.  It is a very flat, relatively lower area below the eastern ridge and separated from the eastern ridge by a portion of Wetland ”A” (see  Ex. 250, 3).  Just because the applicant’s engineer creates a map designating this as a ridge does not change the topographical reality.  This area was found to have excellent soils for septic and it has an existing driveway directly to it via a useable easement from Brookside Place.
The Examiner also states in Finding 2 “It is undisputed that the areas in between are natural features of the site and open space and will not provide for easy development such as septics and roads to connect the properties, since there are generally none there now.”  This is not supported by the record.  TLNRG has repeatedly testified that the area in between the BPA easement and Wetland “F” has some areas available that are buildable.  This area actually has better access currently than the eastern ridge because there is an existing road and easement coming from Brookside Place to the north going south along the BPA easement traversing the entire property from north to south.  There is also a separate existing useable road and easement from Brookside Place which accesses the western area of the property as well as the eastern side of Wetland “F”. (see ex. 27 Jim McDaniel letter, p. 2)  This road already crosses Wetland “F”.  It is true that this road would need to be upgraded, but according to the EDDS, the requirement for a private rural road with 90 average daily trips or less is a gravel road 20 feet wide.  This is not an insurmountable obstacle to development.  Much of the area between Wetland “F” and the BPA easement was found to be unsuitable for septic, but this should not be equated with unbuildable.  According to the testimony of Steve Greso, Licensed Onsite Sewage Disposal Designer at the September 19, 2006 hearing, it is common in Snohomish County to use effluent transport lines from a building site with poor soils for septic to an acceptable site for septic.  This area has many potential building sites.  The question is whether or not it is feasible to build, not whether or not it is “easy” to build.  The answer is that it is feasible to build between Wetland “F” and the BPA easement.
Finding 4
Finding 4 is not supported by the record.   The available areas are not all visible to adjacent or vicinity properties.  The area in and around Lot 32 slopes to the northeast towards the interior of the property.  This area was found to have suitable soils for septic.  (See ex. 254-2)  Even if the highest portion of this area is considered a visible ridgeline, this interior slope is not either visible or a ridgeline.  
There is currently a two story house and a large shop in Lot 32 on the very highest 

part of this western area.  In pictures submitted by the applicant looking at the property from various locations not on the property, this large house and shop is not visible.  TLNRG has also submitted pictures from this area and directly to the SW.  (See ex. 189, ex. 254-3) None of these photos show any visibility whatsoever of either the existing structures on the property from adjacent or vicinity properties or visibility from the property looking out towards vicinity or adjacent properties.  This area has very dense vegetative cover and mature, intact forest around the perimeter which provides an excellent sight buffer.   This vegetation is at or within 20 feet in elevation of the highest point in this western area and would shield potential lots in this area from view.

To the north and northeast of Lot 32, there is a 600 foot total width riparian management zone covered in mature forest which provides such an ample sight buffer that any visibility in this direction is prevented. 
There is already one lot on the west, Lot 32.  The overall visibility and impact on the rural character of the area could be greatly minimized by removing the most visible lots on the eastern ridge and placing more lots on the western portion of the property. 

 
There is a substantial difference in visibility between the eastern and western ridges.  The west ridge is broad and flat on top, slopes to the interior of the property and is at or within 20 feet of the neighboring properties with an intact, dense perimeter buffer of mature trees and native vegetation.  The eastern ridge is 50 feet higher than the west (see ex. 250), is narrower and steeper on top, has been logged on the northern end where the topography is quite steep and it slopes to the northern and eastern exterior of the property.  There are numerous photos in the record demonstrating the current visibility of this eastern ridge.  (See exs. 91, 189, 203)  This area is visible to at least 20 adjacent and vicinity properties as well as two roads, 163rd Ave SE and 51st St. SE.  This visibility would not be just of the ridgeline in general, but of many of the actual homes and it would be without any sight buffer whatsoever on the northeastern end in the current proposed configuration for Lots 15-18.  The problem is that the current sight buffers on the northeast as proposed are 50 feet downhill from the proposed building sites rendering them completely ineffectual as sight-buffers for several decades.  One cannot help but think that this is not the intent of the code provision for sight buffers.  One presumes that sight buffers are actually intended to have an effect.  

Sight buffers are also at the bottom of the hill on the eastern side of the development while the lots as proposed cover the entire slope up to the top of the ridgeline.  As proposed, this means that the sight buffers will be 80-100 feet downhill from Lots 5-9 and 23-29 on the top of the ridgeline.  This eastern slope will be extensively logged to accommodate the lots, road, driveways, houses, drainfields, detention pond and spoils from the detention pond (see exs. 173N, 173T).  Looking at these two site plans, one can see the grading where the spoils would be dumped from the excavation of the detention pond on and near lots 1-3 in ex. P5.1, ex. 173N.  Combine this with the house and septic locations in P6.1, ex. 173T and one can see that on lots 1-3, between the spoils dumping and the house and septic, there is virtually no room to leave existing vegetation.  The existing vegetation on this slope is mainly alders and maples (see photos ex.189).  Most homeowners do not feel safe with these types of trees close to their house and would cut them down even if the builders left them standing.  The current proposed configuration of lots, houses, septic drainfields, roads, the detention pond and spoils dumping from the detention pond excavation combined with the deciduous forest means that there will be little or no tree cover on the exposed eastern slope of the eastern ridge.  This fact, combined with the topographic difference of 100 feet from the top to the bottom of this ridge on the east, means that it would be difficult or impossible to provide an effective sight-buffer with the proposed configuration.  This slope is towards 163rd Ave SE, sloping towards the exterior, and its visibility to numerous adjacent and vicinity properties as well as 163rd Ave SE is undisputed.
 
The Examiner failed in his Decision to take into account the details of the topography of the site in relation to visibility.
Finding 6


The Examiner states in this Finding that “the applicant could still put at least 17 lots anywhere he wanted on the property without violating any provisions of the law, including the ridge lines.”  This is an error of law in that there are various code restrictions on the placement of lots in R-5 zoning including those involving critical areas and lot widths just to name a few.  Furthermore, this Finding is irrelevant to the current application.
Finding 7


Finding 7 is not supported by the record.  Not all the areas that could be built upon are in fact ridgelines.  The triangle of land north of Wetland ”I”, the area between Wetland ”F” and the BPA easement, and the interior slope near lot 32 are not ridgelines.   The American Heritage Dictionary defines a ridge as “1.  A long narrow upper section or crest;  the ridge of a wave.  2. A long narrow chain of hills or mountains….”
These areas do not fit this definition.   The interior slope of the area near Lot 32 is not the ridgeline.  The triangle of land north of Wetland “I” is actually a flat saddle and the area between Wetland “F” and the BPA easement is definitely not a long narrow chain of hills or mountains.  The contour lines should be looked at closely.  
(See ex. 250, 3)  The area between Wetland “F” and the BPA easement is in the interior of the property, is topographically separated from the eastern ridge by a portion of Wetland “A”  and the contour lines show very gentle slopes.

The Examiner referred to the denial of Lots 31 and 32 but, in fact it is Lots 30 and 31 which correctly were denied.  TLNRG does not wish to have the denial of these lots reconsidered but we would like to have them correctly identified.
Finding 8 

The Examiner committed an error of law in saying that “feasible” is the key word in the statute SCC 30.41C.200(15).  The words “if feasible” in this statute applies only to the placement of clusters near the interior of the site.  Much stronger language “shall not” is applied to placing clusters on visible ridgelines when other locations are available.  
Finding 9


It should be noted that PDS did not actually perform a new review of the application since they did not receive a new proposal.  In his memorandum dated September 12, 2006, Ex. 257, Paul MacCready states:
After review of the submitted information by drainage, critical area, traffic, and planning staff; PDS’s position is that no new development activity is being proposed at this time and no new recommendation is offered.  Should a revised development be proposed, revised plans and documents would need to be submitted for review to show compliance with Snohomish County Code Chapter 30 prior to further recommendations to the Hearing Examiner.
Conclusion 1


Conclusion 1 is not supported by the record.  The topographical maps in the record clearly show the significant difference in height between the eastern ridge and the western portion of the property.  (see ex. 250, sheet 3)  Furthermore, not all the buildable property is on ridgelines.  Areas not on ridgelines include the interior slope near Lot 32, the triangle of land north of Wetland “I” and the area between the BPA easement and Wetland “F”.  There are significant differences in the visibility of the various portions of the property.  Not all of it is visible.  To avoid repetition, please see Findings 2 for height discussion, 4 for visibility and 7 for a discussion of areas not on ridgelines.
Conclusion 2


Conclusion 2 is not supported by the record. If properly done, lots could be shifted to other areas of the property in a sensitive way so as to minimize impacts to natural features and surrounding properties.  
Conclusions 3, 5, 7 and 8

These Conclusions are not supported by the record.  Not all the feasible building sites are on ridgelines, for example the triangle of land north of wetland “I”, the area between the BPA easement and Wetland “F” and the land sloping to the interior of the property in and near Lot 32 as explained above under Finding 7.  These areas have three main options for access, the proposed access road to the development from 163rd Ave SE as well as two separate legal useable easements from Brookside Place.  There are existing driveable gravel driveways entering and traversing the property from these two easements.  There are good soils for septic in the area in and near Lot 32 on the west (see ex. 254-2), in the triangle of land north of Wetland “I” (ibid.) and on the eastern ridge.  The feasibility of accessing the area between the BPA easement and Wetland “F” was addressed by Deputy Examiner Donahue in Finding 7C (iii) of his January 26, 2005 Decision.
Access to the area is not shown to be prohibitive in terms of adverse impact or infeasibility due to achievable road grades.  Though from the east ridge it would cross a critical area, the westerly lobe of Wetland A, the lobe is very narrow at the likely crossing point (where a dirt road driveway crossing already exists) and critical area crossings are permitted for road installation as noted above for the proposed main access road into the site crossing Stream C.  And the applicant has stipulated that an access crossing of the BPA corridor is feasible.  

The area between the BPA easement and Wetland “F”, while mostly unsuitable for septic, is still buildable through the use of septic transport lines which are commonly used in Snohomish County.  The BPA does permit the placement of such lines under their easements (see ex. 202) and this is also commonly done in Snohomish County.  If large areas of this property are considered not feasible to build upon, this sets a very strict precedent for what is considered buildable land.  
The visibility of the ridgelines themselves is also important and must be considered.  The topography and vegetation is such that the eastern ridgeline and any houses built on proposed lots 2, 3, 5-9, 15-18 and 23-29 with the current configuration would be extremely visible to at least 20 properties and two roads.  This contrasts with the western area of the property with its dense surrounding vegetation, gentle topography towards the exterior and shielding slope towards the interior with no visibility of the existing structures from any roads and extremely limited visibility from surrounding properties.  

It is important to notice that 30.41C.200 (15) specifies ridgelines and there are buildable areas on the interior slope of the western ridge that are near the middle or bottom of the ridge, not on the ridgeline.
Not all the buildable areas are at basically the same heights as explained in this request under Finding 2 and the potential effect on other areas is very different depending on where they are located as explained in this request under Finding 4.
Conclusion 9 and Condition 10


TLNRG does not wish to have this Conclusion and Condition reconsidered, however, we would like to state that in order to be effective as a sight-buffer, the buffer needs to be at or near the same elevation as the buildings to be shielded from view.
Relief Requested


This Decision by the Examiner did not properly address the remand from the County Council by 1) not conducting a full and detailed analysis of all building sites on the property, 2) misinterpreting topographical contour lines and features and 3) discounting available building sites because they are not “easy” to develop.  There are numerous Findings and Conclusions not supported by the record.  There are buildable areas onsite that are not on visible ridgelines which were not identified by the Examiner.  According to the code and the dictates of the County Council remand this analysis needs to be done and these areas are to be used first before allowing clusters on visible ridgelines.
Dated this 23rd day of October 2006

Respectfully submitted,

THREE LAKES NEIGHBORS FOR

RESPONSIBLE GROWTH

By:
______________________________

Beverly Setzer

President
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