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BASIC INFORMATION

LOCATION:
The subject property is located in the unincorporated Three Lakes area east of Snohomish, approximately 1/2 mile north of Three Lakes Road (near the north termini of 151st and 157th Avenues SE) and 1/8 mile west of 163rd Avenue SE.

PLANNING SUBAREA:
Snohomish-Lake Stevens

ACREAGE:
107.5 acres

ZONING:
Rural-5 Acre (R-5)

PROCEDURAL MATTERS

The RCS application was filed on April 20, 2004 and deemed complete by PDS as of that date.

PDS, the responsible department for the county as lead agency under the State Environmental Policy Act (SEPA; Chapter 43.21C RCW and Chapter 30.61 SCC), issued a mitigated Determination of Nonsignificance (DNS) for the proposal on September 13, 2004.  Relying in part on voluntary offers by the proponent, and on county code mitigation requirements, and imposing a specific park and recreation impact mitigation measure implementing Chapter 66A SCC, the DNS concludes that the development does not have the probability of causing significant adverse environmental impacts.  The DNS also concludes that the proposal conforms to the critical areas regulations.  

TLNRG timely filed an appeal of the DNS on October 4, 2004.

By Order issued October 22, 2004 after a status conference held October 15, 2004, the appeal was partly accepted for consideration and partly summarily dismissed, with the accepted topical issues specifically noted (see Finding 8).

The Deputy Hearing Examiner (Examiner) made a site familiarization visit on November 8, 2004.

The Examiner commenced an open record hearing on the related application on November 9, 2004, which was Day 89 of the 120-day decisionmaking period for the application.  Public notice of the hearing was given as required by county code.  At the hearing witnesses were sworn, testimony was presented and exhibits were entered.  As provided by a previous Examiner Order, the hearing was continued to November 16, 2004 in order to hear the DNS appeal in concurrent hearing as required by SCC 30.72.050, and the hearing was further continued to November 17, 2004 and then concluded, except that the record was left open until December 17, 2004 for receipt of further PDS review comments and limited briefing by the principal parties.

By separate concurrent decision, the application is denied without prejudice on regulatory grounds.

STATEMENT OF THE CASE

Issues
The issue under consideration by the Examiner in this matter is whether the threshold determination issued by Respondent PDS is clearly erroneous in its conclusion of the absence of probable significant adverse environmental impacts, with the appeal consideration limited to the accepted topical issues.

Authority

The Examiner is a quasi-judicial decisionmaker with authority pursuant to SCC 30.61.300 and 30.71.030 to hear and decide appeals of SEPA threshold determinations for the proposed type of action.  The scope of the Examiner’s authority in a SEPA appeal is constrained by state law, state rule and county code.  (See Review Criteria and Standard of Review, below.)

Review Criteria

The procedural aspect of SEPA requires that a determination be made as to whether a project would result in “a probable significant, adverse environmental impact” and requires that a “detailed statement” be prepared in conjunction with “major actions significantly affecting the quality of the environment”.  [RCW 43.21C.031 and RCW 43.21C.030(c), respectively]  The process of determining whether a project would result in such an impact is referred to as the “threshold determination” process.  The person making the determination is called the “responsible official.”

A.
The State has adopted rules [Chapter 197-11 WAC] under the authority of Chapter 43.21C RCW with which all local SEPA regulations and procedures must be consistent.  The County has adopted its own set of SEPA procedures [Chapter 30.61 SCC] which incorporate a number of the state rules by reference.  The “detailed statement” required by SEPA is commonly referred to as an Environmental Impact Statement (EIS) and is required to “be prepared on…major actions having a probable significant, adverse environmental impact.” [RCW 43.21C.031]  The state rules define “probable” as something which is “likely or reasonably likely to occur” as opposed to events “that merely have a possibility of occurring, but are remote or speculative.”  [WAC 197-11-782]  The term “significant” “as used in SEPA means a reasonable likelihood of more than a moderate adverse impact on environmental quality.”  [WAC 197-11-794]

B.
The threshold determination process results in either a Determination of Significance (DS) or a Determination of Nonsignificance (DNS).  A DS is issued when the responsible official concludes that the proposal will have a probable, significant adverse impact on the environment.  A DNS is issued when the responsible official concludes that the proposal will not have a probable, significant adverse impact on the environment.  A mitigated DNS (aka MDNS) is a determination wherein a proposal which would otherwise have resulted in probable, significant adverse impact is conditioned or changed to reduce that impact below the level of significance.
C.
WAC 197-11-330 provides general guidelines to be used by the responsible official.  The guidelines call for the responsible official to place the probable impacts in the context of their surroundings and make a reasoned judgment as to both the probability of their occurrence and the severity of their impact should they occur.  The responsible official must also “[c]onsider mitigation measures which an agency or the applicant will implement as part of the proposal.” [WAC 197-11-330(1)(c)]  SEPA does not require that all adverse impact be avoided, only that probable significant adverse impact be either avoided or disclosed in an EIS.  In determining whether a project will cause probable significant adverse impacts, the specific characteristics of the project as proposed, offers made by the applicant, and regulatory requirements of local, state and federal government must be considered.

D.
SEPA expressly allows consideration of the operation of regulatory provisions as mitigation of adverse environmental impacts. [RCW 43.21C.240 and WAC 197-11-330(1)(c)]  The County may determine that the “requirements for environmental analysis, protection, and mitigation measures” in the County’s GMA regulations “provide adequate analysis of and mitigation for the specific adverse environmental impacts of the project action,” subject to several criteria, among which is the following:  “the local government considers the specific probable adverse environmental impacts of the proposed action and determines that these specific impacts are adequately addressed by the [GMA] regulations.”  [RCW 43.21C.240]

The Examiner’s consideration of the appeal with regard to drainage impacts, including flooding and water quality impacts, shall observe the limitations established by SCC 30.63A.030, which reads in part

Relationship to chapter 30.61 SCC [Environmental Review (SEPA)].

When the director, upon consideration of the specific probable adverse environmental impacts of a development activity with regard to on-site and off-site changes to storm water volume, release rate, erosion, sedimentation, and water quality, determines that the requirements of this chapter and chapters 30.43C, 30.43D, 30.44, 30.62, 30.63B, 30.64, and 30.65 SCC adequately address those impacts, compliance with those requirements shall constitute adequate analysis of and mitigation for the specific adverse or significant adverse environmental impacts of the development activity with regard to on-site and off-site changes to storm water volume, release rate, erosion, sedimentation, and water quality, as provided by RCW 43.21C.240.

The Examiner’s consideration of the appeal with regard to critical area impacts shall observe the limitations established by SCC 32.62.030(1), which reads

Relationship to chapter 30.61 SCC.

Critical area protective measures required by this chapter shall also constitute adequate mitigation of adverse or significant adverse environmental impacts on critical areas for purposes of chapter 30.61 SCC.

The Examiner’s consideration of the appeal with regard to traffic impacts shall observe the limitations established by SCC 30.66B.010, which reads in part

Relationship to chapter 30.61 SCC.

(1) The requirements of this chapter, together with the comprehensive plan, Title 13 SCC, and other development regulations and policies that may be adopted, constitute the basis for review of development and the imposition of mitigation requirements due to the impacts of development on the transportation system.

(2) Mitigation measures required by this chapter shall constitute adequate mitigation of adverse or significant adverse environmental impacts on the road system for the purposes of chapter 30.61 SCC to the extent that the director determines the specific impacts of the development are adequately addressed by this title in accordance with chapter 30.61 SCC.

Standard of Review
The appropriate test to apply in an appeal of a SEPA threshold determination is the clearly erroneous standard:  the action of the responsible official is not disturbed unless, after reviewing all the evidence in the record, the appellate decisionmaker is left with the definite conviction that a mistake has been made.  [Leavitt v. Jefferson Cy., 74 Wn. App. 668, 680 (1994)]  Snohomish County has codified the clearly erroneous standard in SCC 30.61.310(1).

The appellant bears the burden of proof.  Both state rule [WAC 197-11-680(3)(a)(vi)] and county code [SCC 30.61.310(3)] provide that the threshold determination prepared by the county's responsible official is to be accorded substantial weight during any appeal proceeding.

Under the applicable state rule and county code, only the responsible official’s fundamental conclusion of the presence or absence of a probable significant adverse environmental impact may be challenged on administrative appeal of a threshold determination.  In order for a DNS to be found clearly in error and reversed, therefore, one or more unmitigated probable significant adverse environmental impacts must be demonstrated by a preponderance of the evidence.  As noted, the burden of proof falls on the appellant.  Allegations of failure on the part of the responsible official to exercise proper methodology, due diligence and public duty in the performance of the environmental review are not issues which may be entertained by the Examiner in considering the appeal.  It is not enough to raise questions or doubt, or to claim that insufficient study has been conducted, an environmental checklist is erroneous, further analysis should be undertaken, etc., in an attempt to shift the burden to the responsible official.  That runs counter to the statutory assignment of substantial weight to the threshold determination.

The level of impact which must be proven to be probable is significant.  It is not required under SEPA to disclose adverse impacts which are not significant.

The test of the likelihood of occurrence of a significant impact under SEPA is probability, not mere possibility or potential.  And the probability must be proven, not merely speculated upon.  An impact which is remote or speculative is not a probable impact.  Merely possible and potential impacts need not be disclosed.

Scope of Consideration
The Examiner has considered all of the evidence and testimony; applicable laws, ordinances, plans and policies; and the arguments of the parties.  The Examiner intends that the requirements, limitations and conditions imposed by the instant decision are only such as are within the authority of the Examiner to impose pursuant to applicable law.

FINDINGS OF FACT

1.
The subject property is approximately 107.5 acres in area and is an irregularly shaped aggregate of four existing legal rectangular lots (the total is a blocky L in shape with a stepped projection on the east boundary).  The nearest public road is the north-south running 163rd Avenue SE, a nonarterial road located approximately 600 feet to the east.

2.
The majority of the site has rolling and undulating topography with terraces and depressions and is wooded with a mix of generally fairly mature deciduous and coniferous trees.  Slope grades range from approximately seven to 35 percent.  Aspects of the site of particular relevance to the application review include the following:

A.
A low ridge is located in the eastern third of the site, with a longitudinal axis generally in the northwest-southeast (more north-northwest to south-southeast) direction.  A second, roughly parallel ridge lies in the far western portion of the site.

B.
Eight wetlands and three streams are located on-site; they are defined critical areas.
  The streams are tributaries to Panther Creek.  An open water body is located in the extreme northeastern corner of the site, which extends to the north and south of the site.

C.
A Bonneville Power Administration (BPA) high voltage electrical powerline right-of-way corridor runs roughly through the middle of the site just to the west of and parallel to the east ridge.  There is an existing gravel road within the powerline right-of-way, used for maintenance.  The powerline corridor is cleared of overstory vegetation and has mainly scrub/shrub vegetation.  

D.
Directly west of the powerline easement is an area of lowlands which mainly consist of mature woodland extending to the south property line, and some scrub/shrub vegetation.  Further to the west is a large Category 1 wetland (Wetland F) which extends beyond the north and south boundaries.  The Type 3 Stream B drains Wetland F and runs northerly out of the site; it has presumptive fish presence.  The west ridge lies to the west of Wetland F.

E.
In the far southwest is an existing single-family residence.  An existing gravel road runs generally in a northeast direction from the residence to a 60-foot ingress/egress easement to the north.
  The site is otherwise vacant of structural development.  

F.
The surrounding vicinity is developed with rural and semi-rural scale single-family residences, among wooded tracts.  The parcels along the south property line consist of five-acre parcels, to the east five- and ten-acre parcels, to the north a ten-acre parcel, to the northwest five-acre parcels, and to the west an approximately 40-acre parcel.

3.
Due to their presumed Bull trout habitat because of fish presence downstream and accessibility, the Type 3 Stream B in the northwestern portion of the site and the Type 3 Stream C just off-site to the east are identified as areas of primary association with Puget Sound Bull trout, which have been listed as a threatened species under the Federal Endangered Species Act (ESA) effective December 1999; the development is therefore subject to review under PDS’s Council-endorsed administrative “salmonid rule,” promulgated under CAR authority.
  Other than such fish-bearing streams, there is no defined fish and wildlife habitat critical area identified on or in close proximity to the site.

4.
A small part of the property has been logged in the relatively recent past, an area near Wetland A adjacent to proposed Lots 15-18.  A Forest Practices violation charge was initiated by the Washington State Department of Natural Resources (DNR) for the logging activity, but DNR rescinded its notice of violation.  DNR is not requiring a Forest Practices Permit for the activity in question.  Since no forest practices permit is required, the application does not involve “non-conversion lands” as defined in PDS Administrative Policy POL-6300 implementing the Forest Practices Act, and the development is therefore not subject to the development moratorium imposed by RCW 76.09.060.  The conversion issue and the related moratorium authority only come into play if a permit is required; if no permit is required, neither is the declaration of intended conversion and there is therefore no moratorium authority.  The Examiner has no jurisdiction over DNR’s actions in this matter, and PDS has not been shown to be in error in its policy and statutory interpretation.  The Examiner accords substantial deference to PDS in its interpretation and administration of its administrative policy, which is the County’s policy on forest land conversion issues under the Forest Practices Act.  [Mall, Inc. v. Seattle, 108 Wn.2d 369, 739 P.2d 668 (1987)]

5.
The property does not lie within an Urban Growth Area (UGA) established pursuant to the Growth Management Act (GMA).  The zoning of the property and vicinity is Rural-5 Acre (R-5).  None of the site is designated a flood hazard area.

6.
The applicant proposes a single-phase RCS of the property into 32 single family residential lots and additional tracts for drainage facilities and RCS open space, some of which will be Native Growth Protection Areas/Easements (NGPA/E) for the onsite critical areas and related buffers, and accordingly requests preliminary RCS approval.

A.
28.26 acres will be devoted to discrete development lots.  The average lot size is 38,475 square feet, with the smallest lot measuring 17,786 square feet in area.  The gross density would be 0.30 du/ac.
B.
The existing single-family residential structure and outbuilding will remain, on proposed Lot 32.
C.
Approximately 16.83 acres will be retained as RCS restricted open space, while 59.6 acres will be dedicated as NGPA/E encompassing the critical areas and buffers (except for a driveway crossing for Lot 32).  The NGPA/E are to remain permanently in a natural state pursuant to SCC 30.62.075.  (Some participants decry the establishment of NGPA/E within individual residential lots as of dubious permanence and effectiveness; such placement on lots in easement form is permitted by SCC 30.62.075(3)(b).)  Approximately 71 percent of the site will therefore be in some form of open space.

D.
With an off-site road dedication/deeding to the east (committed to by adjacent property owners), the RCS will be provided public road access to the site from 163rd Avenue SE directly to the east, and an interior public road system will be constructed to provide access to the individual lots.  (PW has granted the applicant two deviations from the county Engineering Design and Development Standards (EDDS), to allow more than 25 lots on a dead-end road and a dead-end road exceeding 1,320 feet in length.  In part, the deviations are granted based on provision of a road stub for potential long-term future connection to the south if the properties to the south develop.)

E.
A critical area study (CAS) and habitat management plan (HMP) address the development’s critical area impacts and propose impact mitigation.  Most of the impacts are associated with the development of the access road that enters the site from 163rd Avenue SE.  The access road is proposed to cross the presumed Bull trout Stream C and a portion of the Category 1 Wetland A.  In addition, a detention facility is proposed within the Stream C riparian management zone (RMZ).  A small amount of wetland fill (2,849 s.f.) is required to complete the access road across the stream/wetland corridor; also, road construction will temporarily impact 14,473 s.f. of buffer.  These impacts are permitted under SCC 30.62.350, with mitigation required by SCC 30.62.345.  The development proposes to utilize an “innovative development” design pursuant to SCC 30.62.370 in lieu of wetland creation to off-set the direct wetland fill for construction of the road.  The mitigation offered in lieu of wetland creation is proposed to be through high-quality buffer additions along the western edge of Wetland A at a ratio that approaches 6:1.  Restoration of all temporarily impacted buffers is required by SCC 30.62.345(1)(a); full restoration is proposed through the planting of native trees and shrubs.  Other minor impacts have been addressed in the CAS/HMP.

F.
The HMP finds that the proposal meets or exceeds the minimum requirements for the county’s critical area regulations for all critical area impacts including those associated with Bull trout habitat.  It is asserted that the access road culvert of Stream C impedes fish passage and was installed without permits.  The applicant has committed to bringing the culvert crossing into compliance with CAR standards for Bull trout habitat.  PDS’s review and an on-site investigation have resulted in PDS’s determination that the application complies with CAR, subject to recommended conditions of approval.  The majority of the mature trees on-site are proposed to remain in preserved open space.

G.
The Three Lakes Water Association will serve the develpoment with public water service.  Sanitation will be provided by onsite sewage disposal systems (septic tank/drainfield systems with reserve drainfields) on each individual lot.

H.
The development drainage system consists of collection of most development stormwater (that of the roads and roofs; much of the driveway drainage will be infiltrated into the ground) and conveyance to a stormwater detention pond off-site to the east, east of Lot 4.  Water quality treatment will be in the form of dead storage in the detention pond.  Controlled discharge from the pond will be to the edge of Wetland A east of the new lots.  Point discharge will be minimized by utilizing a level spreader in the design.  A 30 percent detention volume safety factor has been added in the system design.  PDS has reviewed the targeted drainage report and determined that there will be sufficient capacity within the proposed facilities to accommodate the drainage.  The location and design of the permanent storm drainage facilities would generally match existing drainage patterns and runoff rates.  (PDS notes that additional detention facilities may be necessary.)  PDS has approved the drainage concept offered, subject to conditions which would be imposed during full drainage plan review.  Water quality would be controlled during construction by use of silt fences and straw bales in accordance with a Temporary Erosion and Sedimentation Control Plan (TESCP) required by Chapter 30.63A SCC.  PDS concludes that based on site soil types, erosion risk associated with site grading is slight to moderate.

I.
The restricted open space is to be commonly owned and maintained by a homeowners association.  An RCS open space management plan (OSMP) is provided; the OSMP’s primary objective is maintenance of the open space in a natural condition to provide protection of native forest and wetlands, visual buffering and water quality maintenance.  The OSMP, however, also encourages establishment of substantial firebreaks of vegetation-clearing around RCS residences.

J.
The applicant has committed to not installing internal street lighting to reduce lighting impacts in the existing rural area.

7.
As noted, PDS issued the mitigated Determination of Nonsignificance (DNS) for the proposed action on September 13, 2004.  Based on specified fee mitigation of park and recreation impacts under Chapter 30.66A SCC and relying in part on other mitigation requirements of county code and voluntary developer offers, the DNS concludes that the development would not have probable significant adverse environmental impacts.  The DNS also specifically concludes that the proposal conforms to CAR.

8.
The DNS appeal was timely filed on October 4, 2004.  By Examiner Order issued October 22, 2004, the appeal was partly accepted for consideration and partly summarily dismissed, with the accepted topical issues specifically delimited and the other claims dismissed.  The appeal issues accepted for consideration are the development’s impacts on or by:

A.
Flooding impact caused by development effect on wetlands, clearing and grading, and creation of new impervious surfaces.

B.
Water quality impacts on critical areas (wetlands/wetland buffers) and nearby wells caused by i) alteration of hydrology and ii) introduction of pollutants by on-site sewage disposal (septic) systems.

C.
Impedance of fish passage at “culvert at Stream ‘C’.”

D.
Visual aesthetic impact caused by placing residential structures on high elevations of the site, in part without visual buffers.

E.
Increase of traffic on dead-end road (within the development and on existing 163rd Avenue SE off-site).

All other issues raised in the appeal were dismissed by the October 22, 2004 Order.

Flooding Impact

9.
The flooding impact asserted is that caused by development effect on wetlands, clearing and grading, and creation of new impervious surfaces.

10.
Water, including surface water movement/quantity/quality, runoff/absorption, and water-related critical areas such as wetlands and streams regulated by CAR, is an element of the natural environment. [WAC 197-11-444(1)(c)]  Stormwater utilities are elements of the built environment. [WAC 197-11-444(2)(d)(vii)]  

11.
There is no showing in the record of any demonstrable causation of flooding by the effect of the development on wetlands, by clearing and grading, and by creation of impervious surfaces.

i.
Except for relatively minor crossings by roads and installation of drainage facilities, the affected streams and wetlands are to be preserved and buffered in conformity with standard CAR requirements.  The development’s critical area impacts will be mitigated in conformity with CAR.  There is no showing of any adverse effect on wetland capability to absorb runoff, nor of any increased rate of drainage discharge into wetlands, and no persuasive showing that the development’s impacts on wetlands will cause, increase or aggravate flooding.

ii.
The required full drainage plan will address the drainage effects of the development’s clearing and grading, and of the creation of impervious surfaces.  Drainage engineering calculations are required to take into account the change in runoff coefficient from the forested condition to the developed condition in projecting facility needs, including detention volume, which will be oversized for a margin of safety.  All of the evidence and testimony indicating past flooding off-site and problem drainage areas will be of value in the preparation, review and implementation of the drainage plan.

12.
As noted above, by express county environmental policy and state law, SCC 30.63A.030 and RCW 43.21C.240, respectively, conformity with the county’s drainage regulations provides presumptively sufficient mitigation of any significant adverse drainage impacts to a level below significance.

Water Quality Impacts on Critical Areas and Nearby Wells

13.
The water quality impacts asserted are those on critical areas (wetlands/wetland buffers) and nearby wells caused by a) alteration of hydrology, and b) introduction of pollutants by on-site sewage disposal (septic) systems.

14.
There is no showing of any significant alteration of hydrology by the proposed development, and no showing of any water quality impacts thereby.

15.
There is no showing of any significant pollution of critical areas, groundwater aquifers and nearby wells by the proposed development’s treatment of sanitary wastes in on-site disposal systems.

i.
There is no evidentiary showing of pollutant levels that would be generated by the proposed development’s sanitary wastes.

ii. There is no showing of the inability of the subject site’s particular soils to treat the sanitary wastes in conformity with applicable sanitation regulations and standards, those of the State of Washington and the Snohomish Health District (SHD).  Soil suitability for onsite sewage disposal systems is a matter under SHD’s direct authority.  Based on its specific review of on-site soils and proposed drainfield locations, including field visitation, the SHD has recommended preliminary subdivision approval.  No evidence in the record is persuasive of the probability of sewage pollution after conformity to SHD sanitation regulations, to which the Examiner must give presumptive validity and must presume will be implemented fully.  Pursuant to RCW 43.21C.240, reliance on the implementation of such regulations is properly taken into account in assessing the probability and significance of the asserted pollution impact.
  In addition, critical area impacts are expressly presumed to be adequately mitigated by conformity to CAR.

Impedance of Stream C Fish Passage

16.
Impedance of fish passage at the RCS access road’s culvert crossing of Stream C, just east of the discrete RCS site is asserted as an adverse impact in the appeal.

17.
Fish, fish habitat and migration routes are elements of the natural environment  [WAC 197-11-444(1)(d)] Streams and defined fish and wildlife habitat conservation areas are regulated as critical areas by the County.  [Chapter 30.62 SCC]

18.
The culvert crossing of Stream C must conform to CAR standards in the RCS development.  The applicant has verbally committed in testimony to taking whatever measures are necessary in such regard, dropping its disputation of presumptive fish presence.

19.
No persuasive evidence has been offered of error on PDS’s part in concluding conformity of the proposal with CAR in the DNS.  Absent a showing of clear error, the Examiner accords considerable deference to the professional opinions and interpretation of regulations rendered by the agencies charged with administering them.  [Mall, Inc. v. Seattle, 108 Wn.2d 369, 739 P.2d 668 (1987)]

20.
Pursuant to SCC 30.62.030(1) and RCW 43.21C.240 noted above, such conformity with CAR, which will be required for construction plan approval, provides expressly presumptive and sufficient mitigation of any significant adverse impact of the development on Stream C, the critical area at issue.

Visual Aesthetic Impact

21.
The aesthetic impact alleged is the visual aesthetic impact of placing residential structures on high elevations of the site, in part without visual buffers.

22.
Aesthetics are specified topical elements of the environment under SEPA.  [WAC 197-11-444(2)(b)(iv)]  

23.
Significant adverse visual impact is not demonstrated reliably by the evidence submitted.  Though panoramic projected views of generically represented structural development in the RCS were prepared by an artist evidently experienced in depicting projected visual effects, the artist did not attend the hearing and therefore was not available for any elaboration of the techniques used, demonstrations of reliability, cross-examination, etc.  The result is a presentation which is rather sketchy and at times anecdotal in nature, and based on unpersuasively loose inferences and subjective assumptions.  It is not objectively reliable enough for the Examiner to be persuaded of a probable significant adverse aesthetic impact on the surrounding area by structural development of the RCS.  Absent such persuasion, the Examiner may not reverse the DNS, which as noted must be given substantial weight in any appeal review.  The adverse visual aesthetic impact alleged has simply not been shown to be a probable significant adverse impact.

Traffic Impact

24.
The alleged traffic impact is the increase caused by the RCS on the dead-end road within the development and on the effectively dead-end 163rd Avenue SE off-site.

25.
Vehicular traffic is an element of the built environment.  [WAC 197-11-333(2)(c)(ii)]

26.
As noted in the concurrent decision on the merits in detail, the proposal conforms to the traffic impact mitigation standards of Chapter 30.66B SCC, which topically addresses the issues raised by the Appellant.

27.
There is no persuasive showing of a significant traffic impact, and in any case, as noted above, conformity with Chapter 30.66B SCC provides presumptively sufficient mitigation of any significant adverse traffic impacts to a level below significance.

CONCLUSIONS

1.
The appellant has not persuasively shown that unmitigated significant adverse impacts are probable with the proposed RCS development. 

2.
The appellant has not met its burden of proof of showing clear error on the part of the responsible official in concluding the absence of probable significant adverse environmental impacts from the development.

3.
As the DNS is correct in its fundamental determination, it is sustained.  The appeal shall therefore be denied.

DECISION

The appeal from the mitigated Determination Of Nonsignificance (DNS) issued September 13, 2004 under the referenced file number for the proposed 32-unit  Panther Lake Ridge Rural Cluster Subdivision (RCS) is hereby denied and the issuance of the DNS by the Department of Planning and Development Services (PDS) is sustained.

Decision issued January 26, 2005.


_______________________


Peter T. Donahue,


Deputy Hearing Examiner

EXPLANATION OF RECONSIDERATION AND APPEAL PROCEDURES

This decision of the Hearing Examiner is final and conclusive with right of judicial review in Superior Court following the county’s final decision on the underlying application or proposal.  However, reconsideration by the Examiner may also be sought by one or more parties of record.  (The Examiner’s action on reconsideration would also be subject to judicial review.)  The following paragraphs summarize the reconsideration and appeal processes.  For more information about reconsideration and appeal procedures, please see Chapter 30.72 SCC and the respective Examiner rules of procedure and Court rules.

Reconsideration

Any Party of Record may request reconsideration by the Examiner.  A Petition for Reconsideration must be filed in writing with the Office of the Hearing Examiner, 2802 Wetmore Avenue, 2nd Floor, Everett, Washington, (Mailing Address:  M/S #405, 3000 Rockefeller Avenue, Everett WA  98201) on or before February 7, 2005.  There is no fee for filing a Petition for Reconsideration.  “The petitioner for reconsideration shall mail or otherwise provide a copy of the petition for reconsideration to all parties of record on the date of filing.”  [SCC 30.72.065]
A Petition for Reconsideration does not have to be in a special form but must:  contain the name, mailing address and daytime telephone number of the petitioner, together with the signature of the petitioner or of the petitioner’s attorney, if any; identify the specific findings, conclusions, actions and/or conditions for which reconsideration is requested; state the relief requested; and, where applicable, identify the specific nature of any newly discovered evidence and/or changes proposed by the applicant.

The grounds for seeking reconsideration are limited to the following:

(a)
the Examiner exceeded his jurisdiction;

(b)
the Examiner failed to follow the applicable procedure in reaching his decision;

(c)
the Examiner committed an error of law or misinterpreted the applicable comprehensive plan, provisions of Snohomish County Code, or other county or state law or regulation;

(d)
the Examiner’s findings, conclusions and/or conditions are not supported by the record;

(e)
newly discovered evidence alleged to be material to the Examiner’s decision which could not reasonably have been produced at the Examiner’s hearing; and/or

(f)
changes to the application proposed by the applicant in response to deficiencies identified in the decision.

Petitions for Reconsideration will be processed and considered by the Hearing Examiner pursuant to the provisions of SCC 30.72.065.  Please include the county file number in any correspondence regarding this case. 

Appeal

The decision of the Hearing Examiner is final and conclusive with right of judicial review in Superior Court following the county’s final decision on the underlying application or proposal.  (As noted above, reconsideration by the Examiner may also be sought by one or more parties of record.)  For specific information about judicial review, please see SCC 30.61.330, RCW 43.21C.075 and WAC 197-11-680.

Staff Distribution:

Department of Planning and Development Services:  C. Foss/H. Knight/S. Scanlan/R. Larsen

The following statement is provided pursuant to RCW 36.70B.130:  “Affected property owners may request a change in valuation for property tax purposes notwithstanding any program of revaluation.”  A copy of this Decision is being provided to the Snohomish County Assessor as required by RCW 36.70B.130.

� As defined by Snohomish County Critical Areas Regulations (CAR; Chapter 30.62 SCC).


� The residence uses another accessway to gain the public road system, an access permission by “temporary use agreement” over other private property to 151st Avenue SE running north from Three Lakes Road.


� The applicant disputes the fish-bearing status of Stream C, but has decided to comply with the pertinent CAR requirements regardless.


� Contrary to the Appellant’s argument, under RCW 43.21C.240 and SCC 30.63A.030 it is entirely appropriate for the SEPA responsible official (and the Hearing Examiner on appellate review) to place presumptive reliance on the future operation of applicable regulations such as the drainage standards established by Chapter 30.63A SCC; any applicable state drainage law (such as via a Hydraulic Project Approval (HPA) by the Washington State Department of Fish and Wildlife, which indicates that an HPA is required for any culvert change on Stream C); and respective administrative regulations and standards.


� The appellant presents review literature on septic system vertical separation and related lot size minimum guidelines, but makes no assertion that SHD standards do not comport to such guidelines and recommendations, and more importantly makes no showing that failure to conform to them on this particular site with its soils constitutes a significant adverse impact.


� Readers of this decision and the concurrent decision on the merits may understandably be concerned about seemingly contradictory findings and conclusions in the respective decisions regarding visual impact of the RCS.  The seeming contradiction is due to the differences between applying RCS regulatory requirements and deciding a SEPA appeal, and the differently assigned burdens of proof.  Simply put, it has not been proven that there are significant adverse visual aesthetic impacts, but it has also not been proven that the non-visibility standards of the RCS regulations are met.
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