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DECISION of the

DEPUTY HEARING EXAMINER
APPLICANT:
Cimarron West, LLC
LANDOWNERS:
Cimarron West, LLC et al.
FILE NO.:
04 112029
TYPE OF REQUEST:
Preliminary rural cluster subdivision (RCS)
 (Panther Lake Ridge)
DECISION (SUMMARY):
Deny without prejudice

DATE OF DECISION:
January 26, 2005

BASIC INFORMATION
LOCATION:
The subject property is located in the unincorporated Three Lakes area east of Snohomish, approximately 1/2 mile north of Three Lakes Road (near the north termini of 151st and 157th Avenues SE) and 1/8 mile west of 163rd Avenue SE.

PLANNING SUBAREA:
Snohomish/Lake Stevens

ACREAGE:
107.5 acres

ZONING:
Rural-5 Acre (R-5)

NUMBER OF LOTS:
32

DENSITY:
.30 du/ac (gross)

AVERAGE LOT SIZE:
38,475 square feet

UTILITIES:


Water:
Three Lakes Water Association


Sewage:
Onsite disposal

SCHOOL DISTRICT:
Snohomish No. 201

FIRE DISTRICT:
No. 4

SELECTED AGENCY RECOMMENDATIONS (ABBREVIATED):


Department of:



Planning and Development




Services (PDS):
Approve with conditions



Public Works (PW):
No objection; conditions recommended


Snohomish Health District (SHD):
Approve

PROCEDURAL MATTERS

The application was initially filed on April 20, 2004 and was deemed complete as of that date.

PDS, the responsible department for the county as lead agency under SEPA, issued a mitigated Determination of Nonsignificance (DNS) for the proposed action on September 13, 2004.  Relying in part on voluntary offers by the proponent and county code mitigation requirements, and imposing a specific park and recreation impact mitigation measure implementing Chapter 30.66A SCC, the DNS concludes that the development does not have the probability of causing significant adverse environmental impacts.  The DNS also concludes that the proposal complies with the critical areas regulations (CAR).  The DNS was appealed on October 4, 2004, which appeal is denied by separate concurrent decision.  The specified mitigation measure is carried forward as a recommended condition of approval.

The Deputy Hearing Examiner (Examiner) made a site familiarization visit on November 8, 2004.

The Examiner commenced an open record hearing on the application on November 9, 2004, which was Day 89 of the normal 120-day decisionmaking period.  Notice of the open record hearing was given as required by county code.  At the hearing witnesses were sworn, testimony was presented and exhibits were entered.  The hearing was continued to November 16 to additionally hear the concurrent DNS appeal and then continued further to November 17 and concluded, with the exception that the record was left open until December 17, 2004 for further PDS review comments and limited briefing by the principal parties.

At the hearing proceedings, witnesses were sworn, testimony was presented and exhibits were entered.  In addition to the evidence and testimony offered by the applicant, DNS appellants, respondent PDS and other county staff, several members of the general public offered testimony and evidence in the hearing.  Upwards of 60 items of correspondence were also submitted into the record by members of the general public, mostly residents and/or property owners in the surrounding area and most expressing opposition to and/or concern about the proposal and certain of its features.  The concerns expressed are fully considered in deliberating the following findings of fact and conclusions.

Agency Comments and Department Recommendations  (Also see Findings)

PDS recommends approval of the request with conditions, concluding its conformity with applicable policies and regulations.

STATEMENT OF THE CASE

Issues

The basic issue in this case is whether the application meets the applicable approval criteria for a preliminary rural cluster subdivision.

Authority
The Examiner is a quasi-judicial decisionmaker with authority pursuant to SCC 30.72.020(5) (also see SCC 30.41C.030) to hear and decide the application.

Vested Rights
Subdivision and short subdivision applications are governed by a statutory vesting rule. [RCW 58.17.033]  The application is subject to the regulations and policies in effect on April 20, 2004.
Review Criteria
One of the legal premises underlying the land use planning and regulatory system in Washington State is that decisions on individual applications must be based upon adopted ordinances and policies rather than upon the personal preferences or general fears of those who may currently live in the neighborhood of the property under consideration.  [Department of Corrections v. Kennewick, 86 Wn. App. 521, 937 P.2d 1119 (1997); Indian Trail Prop. Ass’n. v. Spokane, 76 Wn. App. 430, 439, 886 P.2d 209 (1994); Maranatha Mining v. Pierce County, 59 Wn. App. 795, 805, 801 P.2d. 985 (1990); Woodcrest Investments v. Skagit County, 39 Wn. App. 622, 628, 694 P.2d 705 (1985)]  The evaluation of the application must therefore be based upon officially adopted county ordinances, plans and policies.

The basic criteria to be applied when considering subdivision cases are stated in Chapter 30.41A SCC.  The County’s RCS standards and design criteria are established in Chapter 30.41C SCC.  

An RCS proposal need only meet the minimum standards which apply.  The legislative wisdom of state and county lawmakers must be respected as is in deciding the instant application, since policy decisions are the province of the legislative branch.  [Cazzanigi v. General Electric Credit, 132 Wn. 2d 433, 449, 938 P.2d 819 (1997)]  A quasi-judicial decisionmaker cannot substitute the decisionmaker’s judgment for that of the legislative body “with respect to the wisdom and necessity of a regulation.”  [Rental Owners v. Thurston County, 85 Wn. App. 171, 186-87, 931 P.2d 208 (1997)]

The declared RCS Purposes, SCC 30.41C.010 are not enforceable on a direct basis.  Aside from being general in tone and nature (and thus of dubious predictability), Purpose sections are legally considered mere preamble language in legislation, as declarations of general policy and approach which give a reasoned framework for the specific regulations which presumably follow in later sections of a law.  They can offer guidance to the interpretation of regulations which are not specific or clear, but cannot be imposed directly themselves. [Hearst Corp. v. Hoppe, 90 Wn.2d 123, 580 P.2d 246 (1978), citations omitted]  To have effect, they must be implemented by specific regulations and are presumed to have been implemented in the manner considered appropriate and sufficiently effective by the legislative authority.

Standard of Review

The standard of review is conformity with the respective approval criteria by a preponderance of the evidence.  The applicant bears the burden of proof.

Scope of Consideration

The Examiner has considered all of the evidence and testimony; applicable laws, ordinances, plans and policies; and the arguments of the parties.  The Examiner intends that the requirements, limitations and conditions imposed by this decision are lawful and within the authority of the Examiner to impose pursuant to Title 30 SCC and other applicable law.

FINDINGS OF FACT

1.
The subject property is approximately 107.5 acres in area and is an irregularly shaped aggregate of four existing legal rectangular lots (the total is a blocky L in shape with a stepped projection on the east boundary).  The nearest public road is the north-south running 163rd Avenue SE, a nonarterial road located approximately 600 feet to the east.

2.
The majority of the site has rolling and undulating topography with terraces and depressions and is wooded with a mix of generally fairly mature deciduous and coniferous trees.  Slope grades range from approximately seven to 35 percent.  Aspects of the site of particular relevance to the application review include the following:

A.
A low ridge is located in the eastern third of the site, with a longitudinal axis generally in the northwest-southeast (more north-northwest to south-southeast) direction.  A second, roughly parallel ridge lies in the far western portion of the site.

B.
Eight wetlands and three streams are located on-site; they are defined critical areas.
  The streams are tributaries to Panther Creek.  An open water body is located in the extreme northeastern corner of the site, which extends to the north and south of the site.

C.
A Bonneville Power Administration (BPA) high voltage electrical powerline right-of-way corridor runs roughly through the middle of the site just to the west of and parallel to the east ridge.  There is an existing gravel road within the powerline right-of-way, used for maintenance.  The powerline corridor is cleared of overstory vegetation and has mainly scrub/shrub vegetation.  

D.
Directly west of the powerline easement is an area of lowlands which mainly consist of mature woodland extending to the south property line, and some scrub/shrub vegetation.  Further to the west is a large Category 1 wetland (Wetland F) which extends beyond the north and south boundaries.  The Type 3 Stream B drains Wetland F and runs northerly out of the site; it has presumptive fish presence.  The west ridge lies to the west of Wetland F.

E.
In the far southwest is an existing single-family residence.  An existing gravel road runs generally in a northeast direction from the residence to a 60-foot ingress/egress easement to the north.
  The site is otherwise vacant of structural development.  

F.
The surrounding vicinity is developed with rural and semi-rural scale single-family residences, among wooded tracts.  The parcels along the south property line consist of five-acre parcels, to the east five- and ten-acre parcels, to the north a ten-acre parcel, to the northwest five-acre parcels, and to the west an approximately 40-acre parcel.

3.
Due to their presumed Bull trout habitat because of fish presence downstream and accessibility, the Type 3 Stream B in the northwestern portion of the site and the Type 3 Stream C just off-site to the east are identified as areas of primary association with Puget Sound Bull trout, which have been listed as a threatened species under the Federal Endangered Species Act (ESA) effective December 1999; the development is therefore subject to review under PDS’s Council-endorsed administrative “salmonid rule,” promulgated under CAR authority.
  Other than such fish-bearing streams, there is no defined fish and wildlife habitat critical area identified on or in close proximity to the site.

4.
A small part of the property has been logged in the relatively recent past, an area near Wetland A adjacent to proposed Lots 15-18.  A Forest Practices violation charge was initiated by the Washington State Department of Natural Resources (DNR) for the logging activity, but DNR rescinded its notice of violation.  DNR is not requiring a Forest Practices Permit for the activity in question.  Since no forest practices permit is required, the application does not involve “non-conversion lands” as defined in PDS Administrative Policy POL-6300 implementing the Forest Practices Act, and the development is therefore not subject to the development moratorium imposed by RCW 76.09.060.  The conversion issue and the related moratorium authority only come into play if a permit is required; if no permit is required, neither is the declaration of intended conversion and there is therefore no moratorium authority.  The Examiner has no jurisdiction over DNR’s actions in this matter, and PDS has not been shown to be in error in its policy and statutory interpretation.  The Examiner accords substantial deference to PDS in its interpretation and administration of its administrative policy, which is the County’s policy on forest land conversion issues under the Forest Practices Act.  [Mall, Inc. v. Seattle, 108 Wn.2d 369, 739 P.2d 668 (1987)]

5.
The property does not lie within an Urban Growth Area (UGA) established pursuant to the Growth Management Act (GMA).  The zoning of the property and vicinity is Rural-5 Acre (R-5).  None of the site is designated a flood hazard area.

6.
The applicant proposes a single-phase RCS of the property into 32 single family residential lots and additional tracts for drainage facilities and RCS open space, some of which will be Native Growth Protection Areas/Easements (NGPA/E) for the onsite critical areas and related buffers, and accordingly requests preliminary RCS approval.

A.
28.26 acres will be devoted to discrete development lots.  The average lot size is 38,475 square feet, with the smallest lot measuring 17,786 square feet in area.  The gross density would be 0.30 du/ac.
B.
The existing single-family residential structure and outbuilding will remain, on proposed Lot 32.
C.
Approximately 16.83 acres will be retained as RCS restricted open space, while 59.6 acres will be dedicated as NGPA/E encompassing the critical areas and buffers (except for a driveway crossing for Lot 32).  The NGPA/E are to remain permanently in a natural state pursuant to SCC 30.62.075.  (Some participants decry the establishment of NGPA/E within individual residential lots as of dubious permanence and effectiveness; such placement on lots in easement form is permitted by SCC 30.62.075(3)(b).)  Approximately 71 percent of the site will therefore be in some form of open space.

D.
With an off-site road dedication/deeding to the east (committed to by adjacent property owners), the RCS will be provided public road access to the site from 163rd Avenue SE directly to the east, and an interior public road system will be constructed to provide access to the individual lots.  (PW has granted the applicant two deviations from the county Engineering Design and Development Standards (EDDS), to allow more than 25 lots on a dead-end road and a dead-end road exceeding 1,320 feet in length.  In part, the deviations are granted based on provision of a road stub for potential long-term future connection to the south if the properties to the south develop.  See Finding 11.E.)

E.
A critical area study (CAS) and habitat management plan (HMP) address the development’s critical area impacts and propose impact mitigation.  Most of the impacts are associated with the development of the access road that enters the site from 163rd Avenue SE.  The access road is proposed to cross the presumed Bull trout Stream C and a portion of the Category 1 Wetland A.  In addition, a detention facility is proposed within the Stream C riparian management zone (RMZ).  A small amount of wetland fill (2,849 s.f.) is required to complete the access road across the stream/wetland corridor; also, road construction will temporarily impact 14,473 s.f. of buffer.  These impacts are permitted under SCC 30.62.350, with mitigation required by SCC 30.62.345.  The development proposes to utilize an “innovative development” design pursuant to SCC 30.62.370 in lieu of wetland creation to off-set the direct wetland fill for construction of the road.  The mitigation offered in lieu of wetland creation is proposed to be through high-quality buffer additions along the western edge of Wetland A at a ratio that approaches 6:1.  Restoration of all temporarily impacted buffers is required by SCC 30.62.345(1)(a); full restoration is proposed through the planting of native trees and shrubs.  Other minor impacts have been addressed in the CAS/HMP.

F.
The HMP finds that the proposal meets or exceeds the minimum requirements for the county’s critical area regulations for all critical area impacts including those associated with Bull trout habitat.  It is asserted that the access road culvert of Stream C impedes fish passage and was installed without permits.  The applicant has committed to bringing the culvert crossing into compliance with CAR standards for Bull trout habitat.  PDS’s review and an on-site investigation have resulted in PDS’s determination that the application complies with CAR, subject to recommended conditions of approval.  The majority of the mature trees on-site are proposed to remain in preserved open space.

G.
The Three Lakes Water Association will serve the develpoment with public water service.  Sanitation will be provided by onsite sewage disposal systems (septic tank/drainfield systems with reserve drainfields) on each individual lot.

H.
The development drainage system consists of collection of most development stormwater (that of the roads and roofs; much of the driveway drainage will be infiltrated into the ground) and conveyance to a stormwater detention pond off-site to the east, east of Lot 4.  Water quality treatment will be in the form of dead storage in the detention pond.  Controlled discharge from the pond will be to the edge of Wetland A east of the new lots.  Point discharge will be minimized by utilizing a level spreader in the design.  A 30 percent detention volume safety factor has been added in the system design.  PDS has reviewed the targeted drainage report and determined that there will be sufficient capacity within the proposed facilities to accommodate the drainage.  The location and design of the permanent storm drainage facilities would generally match existing drainage patterns and runoff rates.  (PDS notes that additional detention facilities may be necessary.)  PDS has approved the drainage concept offered, subject to conditions which would be imposed during full drainage plan review.  Water quality would be controlled during construction by use of silt fences and straw bales in accordance with a Temporary Erosion and Sedimentation Control Plan (TESCP) required by Chapter 30.63A SCC.  PDS concludes that based on site soil types, erosion risk associated with site grading is slight to moderate.

I.
The restricted open space is to be commonly owned and maintained by a homeowners association.  An RCS open space management plan (OSMP) is provided; the OSMP’s primary objective is maintenance of the open space in a natural condition to provide protection of native forest and wetlands, visual buffering and water quality maintenance.  The OSMP, however, also encourages establishment of substantial firebreaks of vegetation-clearing around RCS residences.

J.
The applicant has committed to not installing internal street lighting to reduce lighting impacts in the existing rural area.

7.
The county Unified Development Code (UDC; Title 30 SCC) is a development regulation adopted under the GMA.  

A.
The proposed RCS has not been demonstrated to comply with SCC 30.41C.200(15),
 which requires that “[i]ndividual [RCS] clusters shall not be located on ridgelines and other prominent topographic features visible to adjacent and vicinity properties when other locations are available.”  The evidence in the record is not persuasive that the east ridgeline would not be visible to neighboring and nearby properties, and since visibility therefore must be thought likely, the issue of “other locations [being] available” must be addressed.  Under subpart (15), visible location of RCS clusters is not permitted unless other locations in the RCS site are not “available.”  The lack of visibility and lack of alternative availability have not been persuasively demonstrated by the applicant, which bears the burden of proof on the merits of the RCS application.

B.
The “evidence” in the record of the contended sufficient visual screening is unpersuasive.  It does not meet minimum tests of objective reliability.  The applicant’s assertions consist of extrapolated visual observations from the reverse view, i.e., assertions that neighboring and nearby residences would not be visible from an RCS cluster on the east ridgeline.  These assertions fail the proof test in the following aspects:

i.
The observations are the reverse view.  It does not hold that viewability from a site is the same as viewability of a site.  The relative location of screening vegetation is critically operative in this regard (because of the angle of view involved, it is generally easier to perceive distant objects through gaps in nearby vegetation than to see through equal but more distant vegetation that is near the object being viewed), and the asserted observations are therefore unpersuasive of the necessary non-visibility.

ii.
The asserted observations are also limited to the vantage points of neighboring and nearby residences.  The visibility issue is not limited to those vantage points; views from other locations on the other properties and from area roads must also be considered.

iii.
The observations were conducted during high-foliage conditions.  As noted, a significant part of the screening is provided by deciduous trees, which are subject to foliage loss in the colder months.  As the applicant acknowledged in testimony, visibility will be available during the low-foliage times of the year.

iv.
Supplemental plantings have not been proposed, and have not been shown to have sufficient effect to meet the non-visibility standard.

v.
PDS’s site observations ostensibly supporting its conclusions “that the new homes would not likely be seen by adjacent and vicinity property” are likewise unpersuasive.  They are only anecdotal in nature, taken from limited vantage points and without specific notes about the observations.

C.
As noted above, visible location of RCS clusters is not permitted unless other locations in the RCS site are not “available” and the lack of availability contended by the applicant is not persuasive.

i.
The area west of the powerline corridor between the corridor and Wetland F is shown by the evidence in the record to be buildable.  It is of moderate grades.  The applicant contends it has “thin” soils, but makes no persuasive case that such soils present any significant development constraint.

ii. The applicant also asserts that since the area in question is densely wooded with mature forest, it is an “environmentally sensitive” area.  But under the county’s regulatory scheme, it is not a formal critical area.  The desire to preserve its wooded quality intact, while laudable in and of itself, does not preempt the required non-visibility standards of subpart (15).

iii.
Access to the area is not shown to be prohibitive in terms of adverse impact or infeasibility due to achievable road grades.  Though from the east ridge it would cross a critical area, the westerly lobe of Wetland A, the lobe is very narrow at the likely crossing point (where a dirt road driveway crossing already exists) and critical area crossings are permitted for road installation as noted above for the proposed main access road into the site crossing Stream C.  And the applicant has stipulated that an access crossing of the BPA corridor is feasible.

iv.
The applicant touts the reduction of impervious surface and impact on critical areas if most of the RCS lots are placed on the eastern ridge, but the reductions are not shown to be significant and, in any case, that laudable desire cannot preempt the visibility standards.  The applicant also claims that a high water table in the alternative area precludes its viability for development, but that is not persuasively shown by the evidence.

v.
In summary, the applicant has not shown that the proposed RCS cluster on the eastern ridge would not be visible.  Under SCC 30.41C.200(15), therefore, the RCS must be revised to relocate as many of the RCS lots as possible to the available alternative area.  Pending that revision, the application cannot be found to be in conformity with the RCS standards.

D.
The issue of sufficient RCS perimeter buffer and visibility in the area of Lots 29-31 at the contact with the cleared BPA right-of-way (of particular concern due to view from the O’Kane residence to the southwest) has been addressed in good faith by the applicant’s proposal to provide a vegetation protection easement in the rear of those lots to provide the transitional “sight-obscuring buffer” required by SCC 30.41C.200(2).  But because of significant terrain differentials caused by the relative elevations of the respective pertinent areas, that buffer has not been shown to provide the sufficient effect of non-visibility required by SCC 30.41C.200(15), nor that supplemental plantings would have significant and qualifying effect in providing sufficient screening to meet the test.  In order to comply with the RCS standards in such regard, the record would have to be augmented with persuasive evidence.

E.
The configuration of Lots 29-31 to attempt to meet the RCS cluster spacing requirements (as shown in the latest iterations in Exhibits 142 and 146) still needs revision to meet intersection spacing requirements.  (The Examiner concurs with PDS’s code interpretation disallowing mere road separation as meeting the minimum RCS cluster spacing requirements; taken to its ultimate effect that would obviously have the absurd result of two 30-lot clusters opposing each other across a road, creating an effectively 60-lot cluster.)

F.
The suggested disallowance of Lot 32 as part of the RCS shall not be honored.  Though rather tortuously gerrymandered into position, it qualifies as a lot in the east ridgeline cluster.  The Examiner would have difficulty disallowing a “cluster of one” in an RCS given the special circumstances present in this case; as importantly, all of the clustering regulation in the code seems to be directed at limiting clusters, not establishing minimum numbers and sizes.

G.
The proposal complies with the density standards of Chapter 30.41C SCC for RCS’s.  The RCS density bonus objected to by project opponents is not a matter under the Examiner’s jurisdiction; county policy and regulatory enactments are under the legislative prerogative of the County Council, any complaints of legislation must be brought in some other forum.  The Examiner also has no authority to deny an RCS merely because some participants argue that the existing R-5 zoning “should” be “maintained” by only allowing a conventional minimum lot size subdivision.  The application before the Examiner is not a rezone, and RCS’s and their special density allowances are permitted in the R-5 zone.  Again, those allowances are a legislative matter.  Similarly, just because the clustering may tend to magnify the effects of outdoor lighting, woodstove usage and residential noise effects is not sufficient justification to deny an RCS.

H.
The contention that an existing “RCS” exists in proximity to the nearby Panther Lake, where residences are at relatively higher density than in the surrounding area, and that therefore the area already has one “RCS” and some minimum RCS spacing or limitation should be imposed, is without merit.  There is simply no regulatory provision for that proposition.

I.
Open space, restricted open space and open space accessibility are provided in conformity with the applicable RCS code standards.

J.
Except for the ridgeline visibility deficiencies noted above, to the extent feasible the proposed RCS is sufficiently designed in accordance with the natural features of the site, and to maintain sufficient rural character.

8.
Adequate basic utility services are available or can be made available to the proposed subdivision.

A.
The Three Lakes Water Association certifies public water service availability to the development.
  That certification is the test applicable at the preliminary plat review stage.

B.
Based on its review of onsite soils and their suitability for onsite sewage disposal, the SHD recommends preliminary subdivision approval.  Concern is expressed regarding the potential for pollutants from septic systems to enter the groundwater aquifer and nearby domestic wells.  Soil suitability for onsite sewage disposal systems is a matter under SHD’s direct authority.  Based on its specific review of on-site soils and proposed drainfield locations, including field visitation, the SHD has recommended preliminary subdivision approval.  No evidence in the record is persuasive of the probability of pollution by the development’s sewage disposal systems after conformity to SHD sanitation regulations, to which the Examiner must give presumptive validity and must presume will be implemented fully.

C.
The PUD has sufficient electrical capacity to serve the development.

9.
Chapter 30.63A SCC, the county drainage code, requires submittal and implementation of a drainage plan for most land development activity.  As noted, PDS has reviewed the targeted drainage plan and report and concludes that the proposal can conform to the code’s drainage plan specifications and requirements.  Full drainage plan review will be conducted during construction plan review.  The issues of concern to neighbors and others regarding drainage impacts on wetlands, aggravation of downstream flooding and ponding, and long-term facility maintenance are all required to be addressed in the review of the full drainage plan for code and specification conformity.  Temporary erosion and sedimentation control measures must be utilized during construction to minimize construction impacts to downstream drainage systems and water quality.  Adherence to Chapter 30.63A SCC and other applicable police power regulations,
 which the Examiner must presume will be implemented fully, will ensure that potential drainage impacts are addressed by “appropriate provisions.”

10.
Identification and mitigation of a development’s “adverse impacts on park and recreation facility service levels” is to occur through the threshold determination process of SEPA.  [SCC 30.66A.020]  The DNS imposes a pertinent mitigation measure.

11.
The proposal conforms to applicable Chapter 30.66B SCC requirements, which requires mitigation of traffic impacts attributable to a development, as follows:

A.
Level of Service (LOS) concurrency determinations. [SCC 30.66B.100 et seq.]  PW is required to make an LOS concurrency determination regarding the arterial road system within a development’s TSA.  PW has determined the development’s LOS concurrency, effective until May 14, 2010.  The DNS appellants appealed the concurrency determination along with the DNS, but the concurrency determination appeal was summarily dismissed by Examiner Order on October 22, 2004.

B.
Road system inadequacies. [SCC 30.66B.210 et seq.]  The Council has held that the IRC determination made by PW is final (although PW’s recommendations as to the nature and extent of improvements necessary to alleviate an identified IRC are subject to review by the Examiner).  (Council Motion No. 92-365, § 2, (New) Conclusion A, dated October 28, 1992, in re Alderwood Heights, ZA 9110311)  This holding was subsequently codified in former SCC 26B.52.070(2), now SCC 30.66B.210(4).  PW has determined that no “inadequate road condition” (IRC) will be affected or caused by the proposed development.  PW has reviewed the status of 163rd Avenue SE informally to see if it warrants further IRC examination, and has concluded that it would not merit formal review.  Based on the evidence and testimony entered into the record, the Examiner finds that a formal Examiner referral under SCC 30.66B.210(3) to PW for a technical examination for IRC status is not justified; neither would Three Lakes Road in the vicinity come close to qualifying for such formal IRC review.

C.
Road system impact fee. [SCC 30.66B.310 et seq.]  Developers are required to mitigate impact on future capacity of the county road system by payment of an impact fee calculated in accordance with SCC 30.66B.320 and .330.  The fee for the development is $65,564.07 or $2,114.97 per newly developable lot.  Area residents desire that the capacity impact mitigation funds be spent in the immediate area of the development, particularly on improvements to 163rd Avenue SE.  The Examiner has no authority to direct the expenditure of such funds.

D.
Frontage improvement requirements. [SCC 30.66B.410]  As the property has no frontage on the public road system, no frontage improvements are required.

E.
Access and transportation circulation requirements. [SCC 30.66B.420 et seq.]  Access and internal circulation are required to be provided in conformance with county code and the Engineering Design and Development Standards (EDDS).  A substandard public or private road which is utilized for development access may be required by PW to be improved “when it is determined necessary…in order to provide for safety and operational efficiency….”  The current access easement proposed to be utilized as the road access to the RCS from 163rd Avenue SE is required to be dedicated/deeded to the County and developed to applicable standards.  Some participants are concerned about the impact of increased traffic on 163rd Avenue SE
 and the need for improvements.  PW has determined that no special requirements are necessary for the safety and operational efficiency of any existing offsite roads to be used as development access.  As noted above, PW has granted the applicant two EDDS deviations, to allow more than 25 lots on a dead-end road and a dead-end road exceeding 1,320 feet in length.  Objection to the deviations is raised by concerned parties in opposition to the RCS as proposed.  The Examiner has no EDDS appeal authority and no jurisdiction over PW’s decision on the deviations.

F.
Substandard width rights-of-way. [SCC 30.66B.510 et seq.]  Again, as there is no public road frontage, no supplementation of existing right-of-way is required.

G.
State highways and other municipalities’ streets/roads. [SCC 30.66B.710 et seq.]  Mitigation cannot be imposed unless the requesting agency/municipality has entered into an interlocal agreement (ILA) with Snohomish County addressing traffic impact mitigation.  The Washington State Department of Transportation (WSDOT) has an ILA with the County for traffic impact mitigation.  WSDOT has accepted an applicant offer of $10,680.12 ($344.52 per newly developable lot) as mitigation of state highway impacts.

With its provision of interior roads and the above-required traffic impact mitigation, and adherence to applicable standards and conditions imposed herein, the development will make appropriate provisions for roads.

12.
The property lies within the Snohomish School District.  School impacts are addressed by the mitigation requirements of Chapter 30.66C SCC, which requires mitigation of the impact of subdivisions and certain residential developments upon public school systems.  Chapter 30.66C SCC mitigation fees are assessed and collected when building permits are issued.  Credit is to be given for the four existing lots under SCC 30.66C.150(4).  With compliance with the Chapter 30.66C school mitigation requirements, the development will make appropriate provisions for schools.

13.
Resident public school students will be bused to school from a bus stop at the development access road entry onto 163rd Avenue SE.  The internal and access road improvements will provide safe walking conditions on the routes from on-site residences to the bus stop.  The development will therefore make appropriate provisions for safe walking conditions for resident school-related pedestrians.

14.
There is no authority to decide the application based on or to regulate: increased lighting from new homes; placement of residences adjacent to a high voltage powerline corridor; potential trespassing by RCS residents onto adjacent properties and livestock areas; property value effects; and wildlife habitat effects other than those regulated by CAR.

15.
The record contains evidence that appropriate provisions have been or will be made for the public health, safety and welfare; open space; drainage; streets and roads; potable water supply; sanitary wastes; parks and recreation; and safe walking conditions for school pedestrians.  The evidence does not indicate a need for alleys, transit stops, public playgrounds or schoolgrounds onsite.

CONCLUSIONS

1.
Since it has been found above that it has not been demonstrably shown that the proposed RCS cluster on the eastern ridge would not be visible, under SCC 30.41C.200(15) the RCS must be revised to relocate as many of the RCS lots as possible to the available alternative area discussed above.  Pending that revision, the application cannot be found to be in conformity with the RCS standards and must be denied.  Since the revision appears feasible to achieve while still maintaining and/or achieving compliance with other regulatory requirements, the appropriate form of denial is without prejudice.  The following conclusions addressing other substantive issues are therefore tentative pending completion of the required revisions and re-review for regulatory conformity.

2.
Under SCC 30.41A.100, the county is required to determine if “appropriate provisions” are present in the subdivision application for a range of topical areas.  A municipality does not have unlimited discretion in determining what is “appropriate.”  In order to preserve substantive due process rights, decisions must generally be based upon specific laws and policies.  Applying that principle to the “appropriate provisions” test leads to the general conclusion that “appropriate provisions” are made for a proposed subdivision if it meets the requirements of applicable adopted law and policy relating to that topical area.  The preponderance of the evidence shows that the proposed subdivision would make appropriate provisions for those items enumerated within SCC 30.41A.100(1).

3.
In general, the content of adopted policies and regulations also provides reasonable criteria by which to judge whether a proposed subdivision serves the public health, safety and welfare.  Except for the RCS compliance issues noted above, the application could meet the applicable review criteria and therefore serve the public health, safety and welfare.

4.
None of the bases for denial set forth within SCC 30.41A.110 are present in this case.  

DECISION

The preliminary Rural Cluster Subdivision (RCS) of Panther Lake Ridge is denied without prejudice for the reasons noted above.  

Decision issued January 26, 2005.


_______________________


Peter T. Donahue,


Deputy Hearing Examiner

EXPLANATION OF RECONSIDERATION AND APPEAL PROCEDURES

This decision of the Hearing Examiner is final and conclusive with right of appeal to the County Council.  However, reconsideration by the Examiner may also be sought by one or more parties of record.  (The Examiner’s action on reconsideration would be subject to appeal to the Council.)  The following paragraphs summarize the reconsideration and appeal processes.  For more information about reconsideration and appeal procedures, please see Chapter 30.72 SCC and the respective Examiner and Council rules of procedure.

Reconsideration

Any Party of Record may request reconsideration by the Examiner.  A Petition for Reconsideration must be filed in writing with the Office of the Hearing Examiner, 2802 Wetmore Avenue, 2nd Floor, Everett, Washington, (Mailing Address:  M/S #405, 3000 Rockefeller Avenue, Everett WA  98201) on or before February 7, 2005.  There is no fee for filing a Petition for Reconsideration.  “The petitioner for reconsideration shall mail or otherwise provide a copy of the petition for reconsideration to all parties of record on the date of filing.”  [SCC 30.72.065]
A Petition for Reconsideration does not have to be in a special form but must:  contain the name, mailing address and daytime telephone number of the petitioner, together with the signature of the petitioner or of the petitioner’s attorney, if any; identify the specific findings, conclusions, actions and/or conditions for which reconsideration is requested; state the relief requested; and, where applicable, identify the specific nature of any newly discovered evidence and/or changes proposed by the applicant.

The grounds for seeking reconsideration are limited to the following:

(a)
the Examiner exceeded his jurisdiction;

(b)
the Examiner failed to follow the applicable procedure in reaching his decision;

(c)
the Examiner committed an error of law or misinterpreted the applicable comprehensive plan, provisions of Snohomish County Code, or other county or state law or regulation;

(d)
the Examiner’s findings, conclusions and/or conditions are not supported by the record;

(e)
newly discovered evidence alleged to be material to the Examiner’s decision which could not reasonably have been produced at the Examiner’s hearing; and/or

(f)
changes to the application proposed by the applicant in response to deficiencies identified in the decision.

Petitions for Reconsideration will be processed and considered by the Hearing Examiner pursuant to the provisions of SCC 30.72.065.  Please include the county file number in any correspondence regarding this case. 

Appeal

An appeal to the County Council may be filed by any aggrieved Party of Record.  Appeals shall be addressed to the Snohomish County Council but shall be filed in writing with the Department of Planning and Development Services, 5th Floor, County Administration Building, 3000 Rockefeller Avenue, Everett, Washington (Mailing address:  M/S #604, 3000 Rockefeller Avenue, Everett, WA  98201) on or before February 9, 2005 and shall be accompanied by a filing fee in the amount of five hundred dollars ($500.00); PROVIDED, that the filing fee shall not be charged to a department of the county and PROVIDED FURTHER that the filing fee shall be refunded in any case where an appeal is dismissed in whole without hearing under SCC 30.72.075.

An appeal must contain the following items in order to be complete:  a detailed statement of the grounds for appeal; a detailed statement of the facts upon which the appeal is based, including citations to specific Hearing Examiner Findings, Conclusions, exhibits or oral testimony; written arguments in support of the appeal; the name, mailing address and daytime telephone number of each appellant, together with the signature of at least one of the appellants or of the attorney for the appellant(s), if any; the name, mailing address, daytime telephone number and signature of the appellant’s agent or representative, if any; and the required filing fee.

The grounds for filing an appeal are limited to the following:

(a)
the Examiner exceeded his jurisdiction;

(b)
the Examiner failed to follow the applicable procedure in reaching his decision;

(c)
the Examiner committed an error of law or misinterpreted the applicable comprehensive plan, provisions of Snohomish County Code, or other county or state law or regulation; and/or

(d)
the Examiner’s findings, conclusions and/or conditions are not supported by the record.

Appeals will be processed and considered by the County Council pursuant to the provisions of Chapter 30.72 SCC.  Please include the county file number in any correspondence regarding this case.

Staff Distribution:

Department of Planning and Development Services:  C. Foss/H. Knight/S. Scanlan/R. Larsen


Department of Public Works:  A. Smith

The following statement is provided pursuant to RCW 36.70B.130:  “Affected property owners may request a change in valuation for property tax purposes notwithstanding any program of revaluation.”  A copy of this Decision is being provided to the Snohomish County Assessor as required by RCW 36.70B.130.

� The RCS approach essentially provides incentives to rural area subdividers to cluster residential lots on the most buildable and least environmentally sensitive areas while retaining a substantial portion of each site, including resource lands and environmentally sensitive areas, in restricted open space tracts.


� As defined by Snohomish County Critical Areas Regulations (CAR; Chapter 30.62 SCC).


� The residence uses another accessway to gain the public road system, an access permission by “temporary use agreement” over other private property to 151st Avenue SE running north from Three Lakes Road.


� The applicant disputes the fish-bearing status of Stream C, but has decided to comply with the pertinent CAR requirements regardless.


� “Each cluster of lots within the subdivision or short subdivision shall be located near the interior of the site, if feasible, and also located where the cluster and/or the building sites are within existing forested areas of the site; except individual clusters shall be sited as far as possible from adjacent natural resource lands as permitted in chapters � HYPERLINK "http://websrv10/nxt/gateway.dll?f=id$id=Snohomish%20County%20Code%3Ar%3A6803$cid=Snohomish%20County%20Code$t=document-frame.htm$an=JD_Chapter30.32A$3.0" \l "JD_Chapter30.32A" �30.32A� - 30.32C SCC.  Individual clusters shall not be located on ridgelines and other prominent topographic features visible to adjacent and vicinity properties when other locations are available;


� Readers of this decision and the concurrent decision on the merits may understandably be concerned about seemingly contradictory findings and conclusions in the respective decisions regarding visual impact of the RCS.  The seeming contradiction is due to the differences between applying RCS regulatory requirements and deciding a SEPA appeal, and the differently assigned burdens of proof.  Simply put, it has not been proven that there are significant adverse visual aesthetic impacts, but it has also not been proven that the non-visibility standards of the RCS regulations are met.


� Basic utility services have been documented as available and/or feasible for the proposed subdivision.  Those availability and feasibility certifications are the applicable test at the preliminary plat review stage.  


� Concern has been expressed regarding water service pressure in the area.  That is a matter to be addressed to the Association; the Examiner’s finding of “appropriate provisions” for water service is properly based on the Association’s certificate of availability.


� The development drainage facilities may also be required by state regulations to conform to state standards for discharge into state waters, such as via a Hydraulic Project Approval (HPA); the Washington State Department of Fish and Wildlife indicates that an HPA is required for any change to the Stream C culvert.  That is not a matter under the Examiner’s direct jurisdiction.


� The traffic generated by the proposed 31 additional residences will be added to that generated by the existing 68 residences utilizing 163rd Avenue SE currently.
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